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C. Subpart C -- State Plan Requirenents: Eliqgibility, Screening,

Applications, and Enroll nent

1. Basis, scope, and applicability (8457.300).

This subpart interprets and inplenments provisions of section
2102 of the Act which relate to eligibility standards and
met hodol ogi es and to coordination with other public health
I nsurance prograns; section 2105(c)(6)(B), which precludes
paynment for expenditures for child health assistance provided to
children eligible for coverage under other Federal health care
prograns other than prograns operated or financed by the Indian
Heal th Service; and section 2110(b), which defines the term
“targeted | owinconme child.” This subpart sets forth the
requi renents relating to eligibility standards and to screening,
application and enroll nent procedures. W proposed that the
requi renents of this subpart apply to a separate child health
programand, with respect to the definition of targeted | ow
i nconme child only, to a Medicaid expansi on program

As discussed in the response to the first comment bel ow, we
have renoved fromthe proposed definition of “optional targeted
| ow i ncome child” for purposes of a Medicaid expansion the cross
reference to 8457.310(a) in subpart C and have revised the
definition of “optional targeted | owincone child’, which is now
| ocated at 88435.4 and 436.3 of this chapter. Comments regarding

optional targeted | owinconme children for purposes of a Mdicaid
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expansi on program are addressed in the preanble to subpart M
Conf or m ng changes have been nade to the definition of “targeted
| ow-income child” at 8457.310. This subpart now applies only to
a separate child health program
We received no conmments on 8457.300 and, with the exception
of the one change noted, are inplenenting it as proposed.
CGeneral comments on subpart C are discussed in detail bel ow
Comment: We received two requests that the Medicaid
regul ations clarify the definition of “optional targeted | ow
i ncone child.” The comenters are of the opinion that the cross-
reference to the title XXl regulations is confusing. They note
that some provisions in title XXI, such as permtting States to
limt eligibility by geographic region, do not apply in Medicaid.
Response: W accept the commenters’ request to clarify the
definition of optional targeted |lowincone child in the Mdicaid
regul ations, rather than cross-reference 8457.310(a). In
proposed 8435.229(a), the cross-reference to 8457.310(a)
I ncor porated provisions of the definition of targeted | owincone
child that only apply in a separate child health program W
have renoved the cross-reference to 8457.310(a) and added a
specific Medicaid definition of optional targeted | owincone
child in 8435.4 (and in 8§ 436.3 for Guam Puerto Rico, and the
Virgin |Islands).

Comment: We received a nunber of comments recogni zi ng that



HCFA- 2006- F 227

certain policies were statutory and urging HCFA to seek statutory
changes. The suggested changes included the foll ow ng:

Allow a State the option to keep a pregnant teen enrolled in
a separate child health programeven if she becones eligible for
Medi cai d as a preghant woman.

Al low States to deeman infant eligible for a separate child
health programfor a full year if the birth is covered by a
separate child health program

Response: W w || take these suggestions into consideration
i n devel oping future | egislative proposals and appreciate the
commenters’ recognition that these issues are driven by the
statute.

Comment: Several commenters were concerned about the
i nteraction of various public prograns. Two urged HCFA to
reiterate the inportance of ensuring the Medicaid eligibility is
not tied to eligibility for Tenporary Assistance for Needy
Fam | i es (TANF) under the Personal Responsibility and Work
Qpportunity Reconciliation Act (PRWRA).

Response: Under the welfare reform provisions of PRAORA, the
I ink between Medi caid and cash assi stance (previously given as
Aid To Fam lies wth Dependent Children, or AFDC) was severed.
This “del i nking” of Medicaid fromcash assistance assured
Medicaid eligibility for lowincone famlies regardl ess of

whet her the famly is receiving welfare paynents, and offers
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States new opportunities to provide a broader range of | owincone
famlies health care coverage. 1In an effort to help States
better understand their opportunities and responsibilities under
the law, DHHS, HCFA, and the Adm nistration on Children and

Fam |ies (ACF) have issued substantial guidance on how to

I npl enment the delinking provisions, including fact sheets,
letters to State Medicaid and TANF Directors, updates to the
State Medicaid Manual, and the publication of a 28-page, plain-
Engl i sh guide entitled, “Supporting Famlies in Transition: A
Gui de to Expandi ng Health Coverage in the Post-Wlfare Reform
Wrld.” State Medicaid Director |letters dated October 4, 1996,
February 5, 1997, April 1, 1997, Septenber 22, 1997, and August
17, 1998 dealt with the inplenentation of the section 1931
eligibility category; letters dated February 6, 1997 and

April 22, 1997 di scussed redeterm nati on procedures; and eight
additional letters covered inmm gration, outreach and enroll nent,
MEQC errors, and the availability of the $500 m|lion delinkage
fund. Last fall, at the direction of President Cinton, HCFA
conduct ed conprehensive on-site visits in all States to review
State TANF and Medicaid application and enroll nment policies and
procedures. HCFA is currently finishing the ensuing reports and
working with the States to address problens that have been
identified. An April 7, 2000 letter to State Medicaid Directors

requires States to take steps to identify and reinstate



HCFA- 2006- F 229

i ndi vi dual s who have been term nated inproperly from Medi caid and
to ensure that their conputer systens are not inproperly denying
or termnating persons from Medicaid. The letter also provides
I nportant gui dance regarding redeterm nation. A series of
Questions and Answers concerning this letter can be found under
the heading “Wel fare Reform and Medi caid” on HCFA's web site at:
http://ww. hcf a. gov/ nedi cai d/ nedi cai d. ht m

Based on the findings of HCFA's reviews and the revi ews that
States are undertaking to conply with the April 7, 2000 gui dance,
HCFA is providing further guidance and technical assistance to
States in the areas of application and notice sinplification,
outreach to eligible famlies, and nodification of conputer
systens, anong others. HCFA, in partnership with ACF, the Food
and Nutrition Service, the American Public Human Servi ces
Associ ation, and the National Governors Association, is also
di ssem nating best practices so that States can assist one
anot her as they nove forward to correct problens and inprove
participation anong eligible |owinconme famlies.

Comment: We received one comment urging HCFA to include
i nformati on about presunptive eligibility under a separate child
health programin the preanble to the SCH P financial regulation.
Anot her urged HCFA to encourage States to provide presunptive
eligibility for children as this is particularly inmportant to

chil dren experiencing a nental health crisis.
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Response: States have the authority to inplenent a
presunptive eligibility procedure under its separate child health
program This was inplicit under title XXI as originally enacted
and now, with the enactnent of the Benefits |nprovenent and
Protection Act of 2000(BIPA) (Pub.L. 106-554), the authority to
i npl ement presunptive eligibility procedures in separate child
health prograns is explicit.

Under section 803 of BIPA, States have the option to
establish a presunptive eligibility procedure and, consistent
with the flexibility now granted States under the Mdicaid
presunptive eligibility option (see section 708 of BIPA, anending
section 1920A(b)(3)(A) (i) of title XIX), States have broad
di scretion to determ ne which entities shall determ ne
presunptive eligibility, subject to the approval of the
Secretary. For exanple, States can rely on health care
providers, child care providers, WC, or Head Start centers, or
the contractors that may be doing the initial SCH P/ Medicaid
eligibility screen.

Under the presunptive eligibility established under Medicaid
and carried over to SCH P under the BIPA legislation, a famly
has until the end of the nonth following the nonth in which the
presunptive eligibility determnation is made to submt an
application for the separate child health program (or the

presunptive eligibility application nay serve as the application
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for the separate child health program at State option). If an
application is filed, the presunptive eligibility period
continues until the State nmakes a determnation of eligibility
under the separate child health program (subject to the Medicaid
screening requirenents). In accordance with section 457.355, if
a child enrolled in a separate child health programon a
presunptive basis is |ater determ ned to have been eligible for
the separate child health program the costs for that child
during the presunptive eligibility period will be considered
expenditures for child health assistance for targeted | owincone
chil dren and subject to the enhanced FMAP. If the child is found
to have been Medicaid-eligible during the period of presunptive
eligibility, the costs for the child during the presunptive
eligibility period can be considered Medicaid program

expendi tures, subject to the appropriate Medicaid FMAP (the
enhanced match rate or the regular match rate, dependi ng on

whet her the child is a optional targeted | owincome child).

We have revised the policy stated in the preanble of the
proposed rule regarding children who are enrol |l ed through
presunptive eligibility, but who are later not found to be
eligible under the separate child health programor Medicaid. In
the proposed rule, we noted that the costs for coverage of such
children during the presunptive period nust be clained as SCH P

adm ni strative expenditures, subject to the enhanced match and
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the 10 percent cap. BIPA, however, authorizes presunptive
eligibility under separate child health progranms in accordance
with section 1920A of the Act, and the statute now allows health
coverage expenditures for children during the presunptive
eligibility period to be treated as health coverage for targeted
| ow-income children whether or not the child is ultimately found
eligible for the separate child health program as |ong as the
State i nplenents presunptive eligibility in accordance with
section 1920A and section 435.1101 of this part. This preserves
State flexibility to design presunptive eligibility procedures
and allows States that adopt the presunptive eligibility option
i n accordance with section 435.1101 to no | onger be constrai ned
by the 10 percent cap.

Comment: One commenter thought that greater coordination
anong HCFA, the O fice of Child Support Enforcenent (OCSE), State
child support agencies, and SCH P st akehol ders woul d i ncrease the
l'i kel i hood of children receiving the best avail able health care.
The comenter noted that nmany children who qualify for SCH P are
menbers of single-parent famlies and could benefit fromthe
services of the child support program Conversely, SCH P
prograns can ensure that children have access to quality health
care when a noncustodi al parent’s enpl oyer does not offer health
i nsurance, the health insurance is available only at a

prohi bitive cost, or it is not reasonably accessible to the



HCFA- 2006- F 233

child. Another commenter suggested that the preanble explicitly
note the prohibition on denying Medicaid to children on the
grounds that their parents have failed to cooperate with
establishing paternity or with nedical support enforcenent and

al so highlight that States do not need to include questions about
noncust odi al parents on their joint applications, but rather can
solicit such information at the tine that they notify the famly
of eligibility.

Response: W agree that it is inportant that children
benefit fromthe services of the child support program HCFA has
I ssued gui dance to States under title Xl X about the inportance of
informng famlies who recei ve Medicaid about available State
Chil d Support Enforcenent services. W have instructed State
Medi cai d agencies to coordinate wwth State CSE agencies to ensure
that children who could benefit fromthese services receive them
We encourage States to informfamlies who apply for coverage
under their separate child health prograns about CSE servi ces.

CSE agenci es can al so serve as a source of information about
avai | abl e health care coverage for famlies who seek CSE
services. In many cases, famlies are not able to secure health
care coverage through a child s absent parent. 1In such cases,
CSE can help the famly obtain coverage through SCH P or Medicaid
If the State pronotes coordination between its CSE and child

health coverage. Several States have reported taking such steps
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as part of their outreach and coordination activities.

Wil e child support services can provide inportant support
to many famlies, questions about absent parents on a child
heal th application can be a barrier to enrollnent. Under
Medi cai d, the recent guidance issued to State Medi cai d agenci es
reiterates that cooperation of a parent with the establishnent of
paternity and pursuit of support cannot be made a condition of a
child s eligibility for Medicaid. Moreover, the guidance inforns
States that they are not required to request information about an
absent parent on a Medicaid application (or a joint
Medi cai d/ separate child health program application) that is only
for a child and not for the parent.

Comment: One commenter felt that the eligibility screens
and information requirenents in the proposed regul ati ons went
beyond the statutory requirenents, are excessively burdensone and
will make it inpossible to effectively coordinate with other
prograns, such as the school |unch program Head Start, or WC

Response: W disagree with the commenter’s assertion that
the reqgul ati ons have created barriers to enrollnent in the SCH P
program W have provided States with considerable flexibility
with respect to how to neet the requirenents of the statute, and
have worked in this final rule to further expand that flexibility
in many cases. The statute specifically requires that States

screen all applicant children for Medicaid eligibility and enrol
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themin Medicaid if appropriate. To that end we have encouraged,
and the majority of States have adopted, joint applications which
significantly decrease the conplexity of the application and
enrol | ment process. W have permtted States flexibility with
respect to the design of their applications and their application
processes, although we encourage States to streaniine the
enrol | ment process in SCH P and Medicaid (for exanple,
elimnation of assets tests, using mail-in applications,
m nimzing verification requirenents) to enable famlies to
access coverage under a separate child health programor Medicaid
as quickly and easily as possible. W acknow edge the
difficulties that exist in coordinating different public prograns
and have provided flexibility wherever possible; but that
flexibility is constrained by the statutory provisions that are
designed to ensure that children are enrolled in the appropriate
program States have taken advantage of the flexibility
permtted to design varied and effective coordination procedures.
We are commtted to working closely with the States to hel p them
I npl ement procedures that work effectively for themand to share
their ideas and experiences wth other States.
2. Definitions and use of ternms (8457.301).

This section includes the definitions and terns used in this
subpart. Because of the unique Federal -State relationship that

Is the basis for this programand in keeping with our comm tnent
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to State flexibility, we determ ned that many terns shoul d be
left to the States to define. For purposes of this subpart, we
proposed to define the terns “enploynent with a public agency,”
“public agency,” and “State health benefits plan.”

We proposed to define “public agency” to include a State,
county, city or other type of nunicipal agency, including a
public school district, transportation district, irrigation
district, or any other type of public entity. We proposed to
define the term“enploynent with a public agency” as enpl oynent
with an entity under a contract with a public agency. The term
was i ntended to include both direct and indirect enploynent
because we did not wish to influence or restrict the
organi zational flexibility of State and | ocal governnental units.
We proposed to define the term“State health benefits plan” as a
plan that is offered or organized by the State governnent on
behal f of State enpl oyees or other public agency enpl oyees within
the State.

Comment: Commenters objected to the definition of
“enpl oynent with a public agency” as being too inclusive. They
noted particul ar concern about the inclusion of “entities
contracting with a public agency” in the definition. Comrenters
felt the inclusion of this group could unfairly deny coverage to
children in famlies who are not State enpl oyees.

Response: W are del eting our proposed definition of
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“enpl oynent with a public agency” in 8457.301. In
8457.310(c) (1) (i), we will track the statutory | anguage at
section 2110 (b)(2)(B), which excludes fromeligibility “a child
who is a nenber of a famly that is eligible for health benefits
coverage under a State health benefits plan on the basis of a
famly nmenber’s enploynent with a public agency in the State.”
State law wi |l determ ne whether parents enpl oyed by contracting
agenci es are enployed by a public agency and whether their
children are eligible for health benefits coverage under a State
heal th benefits plan. |If the State determnes that a child is
eligible for health benefits coverage under a State health
benefits plan on the basis of a famly nenber’s enploynent with a
public agency in the State, then the child is ineligible for
coverage under a separate child health program In addition, we
have revised the definition of “State health benefits plan” to
clarify that we would not consider a benefit plan with no State
contribution toward the cost of coverage and in which no State
enpl oyees participate as a State health benefits plan.
3. State plan provisions (8457.305).

In accordance wth the requirenments of section 2102(b)(1)(A
of the Act, we proposed to require that the State plan include a
description of the State’'s eligibility standards.

Comment: Several organizations conmmented that HCFA shoul d

require States that limt the nunber of children who can enrol
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in a separate child health programto describe their procedures
for deciding which children will be given priority for enroll nent
and how States wll ensure that equal access is provided to
children with pre-existing conditions; their processes for

di scontinuing enrollment if programfunds are depl eted; how they
will conply with the prohibition on enrolling children at higher
i ncone | evels without covering children at |ower incone |evels;
how the waiting lists will be fairly admnistered. The
comrenters al so suggested that we require these States to

mai ntain sufficient records to docunent that favoritismor

di scrim nation does not occur in selecting individuals for

enrol lment. Additionally, comrenters suggested that 8457. 305 or
8457. 350, should specifically require that a Medicaid screen be
conducted before a child is placed on a waiting |ist.

Response: States are required under 8457.305 to include as
part of their State plan a description of their standards for
determining eligibility. W are clarifying in regulation text
that this nust include a description of the processes, if any,
for instituting enrollnment caps, establishing waiting lists,
deci di ng which children will be given priority for enroll nent.
This clarification of the regulation text confornms with actua
HCFA practice. HCFA has requested States that have adopted
enrol | ment caps to describe in their State plans their policies

for establishing enroll ment caps and waiting lists and for
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enrolling children fromany waiting |lists. W also have added a
provi sion at 8457.350(h) requiring that applicants nust be
screened for Medicaid prior to being placed on a waiting |list due
to an enroll nent cap. Not doing so would place Medicaid-eligible
children on a waiting Iist and underm ne a fundanental goal of
the statute -- to enroll children in health insurance prograns
for which they are eligible. 1In this case, arrangenents nust be
made for the joint application to be processed pronptly by the
Medi cai d program

States nust afford every individual the opportunity to apply
for child health assistance wthout delay in accordance with
8457. 340, and facilitate Medicaid enrollnent, if applicable, in
accordance with 8457.350, prior to placing a child on a waiting
list for a separate child health program W have anended the
| anguage of 8457.305 (relating to State plan requirenents) to
reflect this requirenent.

If, after a State plan is approved by HCFA, the State opts
to restrict eligibility by discontinuing enrollnment, by
establishing an enroll ment cap, or by instituting a waiting |ist,
the State nust submt a State plan anmendnent requesting approval
for the eligibility changes as required by 8457.60(a). Because
we believe these changes in enroll ment procedures constitute
restrictions of eligibility, the amendnent nust be submtted in

accordance with the requirenents at 8457.65(d). Wth respect to
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public input, HCFA also requires in 8457.120 that States ensure
ongoi ng public involvenment once the State plan has been

subm tted.

4. Targeted |l owincone child (8457.310).

In accordance with 82110(b) of the Act, we proposed to
define a targeted lowinconme child as a child who neets the
eligibility requirenents established in the State plan pursuant
to 8457.320 as well as certain other statutory conditions
specified in this section. At 8457.310(b), we set forth proposed
standards for targeted |lowincone children that relate to
financial need and eligibility for other health coverage,

i ncl udi ng coverage under a State health benefits plan. 1In
addition, we set forth exclusions fromthe category of targeted
| ow-i ncome chil dren

Wth regard to financial need, we proposed that a child who
resides in a State wwth a Medicaid applicable inconme | evel, nust
have: (1) famly inconme at or bel ow 200 percent of the Federa
poverty line; or (2) famly inconme that either exceeds the
Medi cai d applicable incone |evel (but by not nore than 50
percent age points) or does not exceed the Medicaid applicable
i ncone | evel determ ned as of June 1, 1997. W left States the
di scretion to define “incone” and “fam|ly” for purposes of
determ ning financial need.

We note that we have nodified 8457.310(b)(1) to clarify the
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definition of targeted |owinconme child. W nmade technica
corrections, in accordance with section 2110(b) to indicate that
a targeted lowinconme child may reside in a State that does not
have a Medi caid applicable incone |evel and that a targeted | ow
i nconme child may have a famly inconme at or bel ow 200 percent of
the Federal poverty line for a famly of the size involved,
whet her or not the State has a Medicaid applicable incone |evel.
In addition, we have revised proposed 8457.310(b)(1)(iii), now
8457.310(b) (1) (iii)(B), for purposes of clarity. A targeted |ow
i nconme child who resides in a State that has a Medicaid
appl i cable income | evel, may have incone that does not exceed the
i ncone | evel that has been specified under the policies of the
State plan under title XIX on June 1, 1997. This provision
effectively allows children who becane eligible for Medicaid as a
result of an expansion of Medicaid that was effective between
March 31 and June 1, 1997 to be considered targeted | owincone
children. It also nmeans that children who were bel ow t he
Medi cai d applicable incone | evel but were not Medicaid eligible
due to financial reasons that were not related to incone (e.g.
due to an assets test) can be covered by SCH P

Wth regard to other coverage, we proposed that a targeted
| ow-income child nust not be found eligible for Medicaid
(determ ned either through the Medicaid application process or

the screening process discussed later in this preanble); or
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covered under a group health plan or under health insurance
coverage, unless the health insurance coverage has been in
operation since before July 1, 1997, and is admnistered by a
State that receives no Federal funds for the program s operation.
However, we proposed that we would not consider a child to be
covered under a group health plan if the child did not have
reasonabl e access to care under that plan.

Wth regard to exclusions, we proposed at 8457.310(c) (1)
that a targeted | owincone child my not be a nenber of a famly
eligible for health benefits coverage under a State health
benefits plan on the basis of a famly nenber’s enploynent with a
public agency so long as nore than a nomnal contribution to the
cost of the health benefit plan is available fromthe State or
public agency with respect to the child. W proposed to set the
nom nal contribution at $10.

Section 2110(b)(2)(A) of the Act excludes fromthe
definition of targeted lowinconme child a child who is an inmate
of a public institution or who is a patient in an institution for
nment al di seases (IMD). W proposed to use the Medicaid
definition of IMD set forth at 8435.1009, which provides, in
rel evant part, that an IMD “nmeans a hospital, nursing facility,
or other institution of nore than 16 beds that is primarily
engaged in providing diaghosis, treatnent or care of persons wth

ment al di seases, including nedical attention, nursing care and



HCFA- 2006- F 243

rel ated services.”

We proposed to apply the IMD eligibility exclusion any tine
an eligibility determnation is made, including the tinme of
application or any periodic review of eligibility (for exanple,
at the end of an enrollnent period). Therefore, a child who is
an inpatient in an IMD at the tinme of application, or during any
eligibility determ nation, would be ineligible for coverage under
a separate child health program |If a child who is enrolled in a
separate child health program subsequently requires inpatient
services in an IMD, the I NMD services would be covered to the
extent that the separate programincludes coverage for such
services. However, eligibility would end at the tinme of
redetermnation if the child resides in an IMD at that tinme. W
stated that we were reviewing the IMD policy and consi dering
various options. W solicited coments on an appropriate way to
address this issue.

We proposed to use the Medicaid definition of “inmate of a
public institution” set forth at 8435.1009. Accordingly, we
stated in the preanble to the proposed regul ati on that when
determining eligibility for a separate child health program an
i ndividual is an inmate when serving tinme for a crimnal offense
or confined involuntarily in State or Federal prisons, jails,
detention facilities, or other penal facilities. W also stated

in the preanble to the proposed regulation that a facility is a
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public institution if it is run, or admnistratively controlled
by, a governnental agency.

Under Medicaid, FFP is not available for nedical care
provided to inmates of public institutions, except when the
inmate is a patient in a nedical institution. W proposed to
all ow this sanme exception for a separate child health program
because we believe an inmate residing in a penal institution who
I s subsequently discharged or tenporarily transferred to a
medical institution for treatnent is no |longer an “inmate.”
Therefore, an inmate who becones an inpatient in a nedical
institution that is not part of the penal system (that is, is
admtted as an inpatient in a hospital, nursing facility,
juvenile psychiatric facility, or internediate care facility that
is not part of the penal systen), would be eligible for a
separate child health program (subject to neeting other
eligibility requirenents), and the State would receive FFP for
nmedi cal care provided to that child. |If the child is taken out
of the nedical institution and returned to a penal institution,
the child again would be excluded fromeligibility for the
separate child health program

Comment : Nunerous comrenters supported the proposed policy
that a child would not be considered covered under a group health
plan if the child did not have reasonabl e access to care under

that plan and several others requested further clarification. A
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third group of commenters al so recomended that States shoul d be
allowed to determ ne when a plan is inaccessible.

Response: The intention of the “reasonabl e access to care”
standard is to provide relief for children who are covered by a
heal t h mai nt enance organi zati on or nmanaged care entity not in
cl ose geographic proximty through the enpl oyer of a non-
custodi al parent and cannot get treatnent in the locality in
whi ch they reside due to service area or other restrictions.
HCFA recogni zes that it is often difficult for such children to
be renoved from coverage under their non-custodial parent’s
heal t h pl an, because it is often court-nmandated coverage and the
custodi al parent may not be able to term nate such coverage. W
therefore defined these children as | acking “reasonabl e access to
care.” \While we recognize that health coverage that is
unaf f ordabl e due to high prem uns or deductibles al so presents
I ssues of access, the statute precludes children who are covered
under a group health plan or under health insurance coverage (as
defined under HH PAA and reflected in our definitions) from
recei ving coverage under a separate child health program W
note that sone States have established eligibility for children
whose fam |ies have dropped such unaffordable coverage and it is
within their discretion to adopt such procedures. However, we
believe that to permt children who are currently enrolled in a

group health plan or other health insurance coverage, other than
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chil dren who do not have reasonabl e geographic access to
coverage, to enroll in a separate child health program woul d
contradict the statute. W have revised 8457.310(b)(2)(ii) to
clarify that a child would not be consi dered covered under a
group health plan if the child did not have reasonabl e geographic
access to care under that plan.

Comment: Several commenters requested additional guidance
on whet her children covered under a plan which provides limted
benefits only, such as policies covering only school sports
injuries, vision, dental, or catastrophic care, or those with
hi gh deducti bl es, have access to insurance. One comenter
requested that HCFA allow States to consider a child s access to
dental services when nmaking eligibility determ nations.
Clarification al so was requested on whet her school health
I nsurance i s considered creditable coverage.

Response: Section 2110(b)(1)(C of the Act excludes fromthe
definition of targeted |lowincone children a child who is
"covered under a group health plan or under health insurance
coverage" as those terns are defined in 8102 of the Health
I nsurance Portability and Accountability Act (H PAA), which added
section 2791 to the Public Health Service Act (PHSA), 42 U S. C
300gg-91(c). H PAA and the inplenenting regulations (found at
45 CFR 146. 145 and 148.220), in turn, exenpt certain “excepted

benefits” fromsone of the requirenents of H PAA to which group
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heal t h pl ans and group health i nsurance are otherw se subject.
Consistent with this treatnent under H PAA, a group health plan
or group health insurance which neets the definition of “excepted
benefits” also wll not be considered as a group health plan or
heal th i nsurance coverage for eligibility purposes. Under
section 2110(b)(1)(C) of title XXI, a child wth coverage under a
group health plan or group health insurance coverage that is
i ncl uded under “excepted benefits” coverage nmay be provided with
SCHI P funds, provided the child neets the other eligibility
requi renents of the separate program

Policies that are limted to dental or vision benefits are
anong the “excepted benefits” identified in H PAA. Therefore, a
child with coverage under a |imted-scope dental or vision plan
woul d not be precluded fromreceiving coverage under a separate
child health plan. Simlarly, school health insurance policies
with very restrictive coverage -- for exanple, coverage limted
to treating an injury incurred in a school sports event -- would
not preclude Title XXI eligibility, so long as they neet the
definition of “excepted benefits” in H PAA

Comment: Two commenters requested that HCFA all ow children
to receive vision or dental services through a separate child
heal t h program when these services are not provided by the
child s current health plan.

Response: Wth respect to coverage of vision and dent al
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services, the statute does not permt States to provi de coverage
to children under separate child health progranms when these

chil dren have other health i nsurance coverage, as defined by

H PAA even when coverage for certain services is limted. States
that are concerned about ensuring that children receive such
services may w sh to consider expanding eligibility under

Medi cai d, which does not exclude children with other health

I nsurance coverage fromeligibility, or providing for such
coverage wth State-only funds.

Comment: One conmenter noted that the exclusion of children
of public enpl oyees places an additional adm nistrative burden on
St at es because they nust verify whether the child has access to
the State enpl oyee benefit systembefore a child may enroll in a
separate child health program Commenters al so poi nted out that
under State welfare reform prograns, many forner welfare
recipients are placed in entry-level State positions and State
enpl oyee coverage is not necessarily affordable for them

Response: W recognize that prem uns and deducti bl es nay
present barriers to access to health coverage for children
eligible for State health benefit coverage. However, the statute
specifically prohibits coverage under a separate child health
program of children who are eligible for health benefits coverage
under a State health benefits plan. W have provided greater

flexibility on this issue in the regulation, but we believe any
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further flexibility would violate the statutory prohibition. The
verification requirenents are subject to State discretion and the
State may accept the individual’'s statenment about eligibility for
heal th benefits coverage under a State health benefits plan.
Therefore, we do not agree that verification requirenents
necessarily create an undue burden on States. |In any event, we
do not have the statutory authority to permt eligibility for
children of public enpl oyees who have access to coverage under a
State health benefits plan.

Comment : Many commenters requested that HCFA clarify the
proposed nonmi nal contribution of $10 for children of public
enpl oyees by indicating whether this is an anount per child, per
famly, per nonth, or per year. Oher commenters offered
alternative suggestions for what could be considered “nom nal,”
including: allow flexibility anbng states; $15-%$20; 5% or 10% of
the famly's incone or a standard related to their ability to
pay; 25-50% of the child s premum 50% of the cost of the
child s coverage; or 60% of the cost of fam |y coverage
(consistent with the standard set for enpl oyer-sponsored
I nsurance). One commenter requested clarification on how a
nom nal State contribution of $10 could be verified.

Response: W agree that we were unclear in the proposed
regul ati on regarding the definition of nomnal contribution and

have clarified in the final regulation that the $10 contribution
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is per famly, per nonth. \Wile we appreciate the nunerous
suggestions submtted by comenters for alternative definitions
of a “nominal” contribution, we did not change the $10 level in
the final regulation. 1In selecting this level, we were
attenpting to offer States sone flexibility in determ ning what
constitutes eligibility for a State health benefits plan, within
the limts on eligibility for a separate child health program

i nposed by the statute. |In our opinion, the $10 nom na
contribution achieves this balance. W have al so added to the
regul ati on text the “mai ntenance of effort” provision discussed
in the preanble to the proposed rule to indicate that if nore
than a nom nal contribution was avail abl e on Novenber 8, 1999,
the child is considered eligible for a State health benefits
plan. The contribution with respect to dependent coverage is
cal cul ated by deducting the anbunt the State or public agency
contri butes toward coverage for the enployee only fromthe anount
the State or public agency contributes toward coverage of the
famly.

For exanple, if a State contributes $100 per nonth to cover
State workers thensel ves, but contributes $150 per nonth to cover
the cost of the State workers thensel ves and their dependents,
then the contribution toward dependent coverage woul d be $50 and
woul d clearly exceed the $10 nomi nal contribution amount. A nore

conplicated scenario that has arisen with certain States occurs
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when States offer flexible spending accounts in which enpl oyees
are given a defined contribution anount and can choose from an
array of health insurance options. Under these flexible spending
pl ans, the State enpl oyees usually choose from plans that have a
range of costs, sone of which cost less than the State
contribution, and sone of which cost nore than the State
contribution. In such cases, if the State contributes $100
toward the cost of insuring the State workers thensel ves, and
there are insurance options available that only cost $85 per
nonth, then the extra $15 dollars that the enpl oyees keep coul d
be used to cover the cost of dependents and woul d be consi dered a
contribution toward fam |y coverage that exceeded the $10 mi ni num
contribution anount. |If the cheapest health insurance option
under such a scenario were $95, then the contribution toward
dependents woul d be $5 and woul d be bel ow the $10 nom nal anount.

We al so have clarified the |anguage in 8457.310(c)(1)(i) to
state that a targeted |lowincone child nust not be eligible for
coverage under a State health benefits plan on the basis of a
famly nmenber’s enpl oynent with a public agency even if the
famly declines to accept such coverage. W have clarified this
| anguage to reflect the clear intent of the statute that the
child s eligibility for coverage is the determning factor in
this case

Comment: Several commenters requested clarification on the
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adoption of the Medicaid definition of “inmate of a public
institution.” Commenters noted that, to date, the Mdicaid
policy has been unclear with unresolved i ssues, and one comrenter
gueri ed whether the discussion in the preanble of the proposed
regul ati ons nakes the stated policy official for Medicaid. Two
comrenters supported the policy that a child is no | onger
considered an inmate if the child is discharged froma public
institution for treatnment in a hospital. One comenter al so
requested that the term*“penal” be included in the preanble and
the regulation, and that the definition explain that this refers
only to children who are incarcerated after sentencing. One
organi zation requested that the term“inmate of a public
institution” not be used because it nakes it problematic for
ensuring that children in the juvenile justice system who are
not always serving tinme for a crimnal offense but may be
awaiting trial, receive adequate care. The organization believes
that there is no rationale for making ineligible a child who is
tenporarily confined.

Response: W have not accepted the commenters’ suggestion to
revise the definition of “inmate of a public institution.” This
termis used in both title XIX and title XXI and is included in
the Medicaid regulation at 8435.1009. For purposes of
consistency it is appropriate that the term be defined for

separate child health prograns in these regulations as it has
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been defined in Medicaid.

Further, neither the statute nor the Medicaid definition
differentiate between tenporary confinenent and incarceration
after sentencing. However, as explained in the preanble to the
NPRM there is a distinction between the status of children under
title XXI and under title XIX.  Under title XXI, children who are
“inmates of a public institution” are not eligible for a separate
child health program In contrast, under title XIX such children
are eligible for Medicaid, but no FFP is provi ded for services
provided while the child is in the institution. States may
address the issue of tenporary confinenents by pronptly enrolling
or reenrolling children into the separate child health program
when the child is discharged, as long as the child neets other
eligibility requirenents. W enphasize that the regulations in
this subpart apply only to separate child health prograns under
title XXI. They do not establish Medicaid policy with respect to
the definition of “inmate of a public institution.”

Comment: W received nmany comrents on the proposed policy
related to a patient in an institution for nental diseases (| ND)
and the requirenment that a determ nation be nade at the tine of
initial application or any redeterm nation. One State
specifically supported this flexibility. Another pointed out
that the proposed policy was inconsistent with the Medicaid

policy and did not see why this situation was any different than
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ot her changes in living arrangenents. Another said that the
proposal to deny eligibility conflicts with 8457.402(a)(9) which
i ncludes IMD services in the definition of “child health

assi stance,” and that denial of eligibility is not a reasonable
conprom se between these two provisions. This conmenter
recommended that States be allowed to decide which provision best
fits their prograns. One commented that this provision of the
regul ati on should be w thdrawn because HCFA has not finalized its
gui dance for Medi cai d. Several organi zations disagreed with the
proposed policy based on the potential negative effect on the
child. One of these commenters recomended that the child remain
eligible for a separate child health programuntil one year of
credi tabl e coverage has been secured for that child. One
commented that it is unfair to cover sone children and not others
and that the policy on IMDs nmakes it very difficult to set
accurate budget estimtes and nmanaged care rates. Anot her
suggested that the exclusion apply only at the tine of
application so that the practitioner would not avoid referring a
child for I MD services because the child mght lose eligibility
during his or her stay. This organization also said that this
woul d al | ow consi stent continued eligibility during an | MD stay
for children who have been determned eligible for an SCH P

Medi cai d expansion or separate child health program Severa

commenters were concerned about continuity of care if the child
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lost eligibility at redeterm nation and conmented that the policy
was in conflict wwth the policy to allow a spend down when the
spend down was net by the famly paying for the IMD. Severa
comrent ers expressed support for the policy in the proposed
regulation. One noted that children are often in an INMD for a
short period. One organization conmmented that separate child
heal t h prograns shoul d continue to cover |NMD services unless the
child is determned not to be eligible for the program

Response: W have carefully considered the range of
comments on this point and have adopted the policy set forth in
the proposed rule as the final policy with respect to children
who are patients in IMDs. As was described in the proposed rul e,
the IMD eligibility exclusion applies any tine an eligibility
determination is made, either at the tinme of application or
during any periodic review of eligibility. We believe that this
Is the nost reasonable interpretation of section 2110(b)(2)(A) of
the Act, which excludes eligibility for residents in an IMD, in
light of sections 2110(a)(10) and (18), which allow for coverage
of inpatient nmental health and substance abuse treatnent
services, including services furnished in a State-operated nenta
hospital. W also recognize that this policy nmay be perceived as
treating children with simlar needs inequitably based on the
particular point in time at which their eligibility is being

det er m ned. However, we believe that this is the nost reasonabl e
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way to inplenment the two statutory requirenents cited above.

We recogni ze the concern rai sed by sonme commenters that this
policy differs from Medicaid rules on the I MD exclusion, and in
response we note that the different treatnment is due to
differences between title XIX and title XXI; title XXI mandates
an eligibility exclusion for residents in an IMD, while title Xl X
provides for a restriction on paynent for services provided to
| MD residents. W nust also point out that in Medicaid expansion
prograns, Medicaid rules will continue to apply and I MD residents
will be eligible for the Medicaid expansi on program but no
Federal matching funds will be available for any services
provided to the individual while residing in an I MD, unless the
facility neets the requirenents of subpart D of 42 CFR 441 to
qualify as an inpatient psychiatric facility for individuals
under the age of 21.

5. Oher eligibility standards (8457.320).

Section 2102(b)(1)(B) of the Act sets forth the paraneters
for other eligibility standards a State may use under a separate
child health program Wth certain exceptions, the State may
establish different standards for different groups of children.
Such standards may i nclude those related to geographi c areas
served by the plan, age, incone and resources (including any
standards relating to spend downs and di sposition of resources),

residency, disability status (so |long as any standard relating to
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di sability does not restrict eligibility), access to other health
coverage and duration of eligibility. W set forth these
provi sions at proposed 8457.320(a).

In addition, under the statute, the State may not use
eligibility standards that discrimnate on the basis of
di agnosi s, cover children wth higher famly incone w thout
covering children with a lower famly inconme within any defined
group of covered targeted | owincone children, or deny
eligibility on the basis of a preexisting nedical condition. e
set forth these provisions at 8457.320(b). W al so proposed that
States may not condition eligibility on any individual providing
a social security nunber; exclude Al/AN children based on
eligibility for, or access to, nedical care funded by the Indian
Heal t h Service; exclude individuals based on citizenship or
nationality, to the extent that the children are U S. citizens,
U S nationals or qualified aliens (except that, in establishing
eligibility for a separate child health program we proposed that
States nust obtain proof of citizenship and verify qualified
alien status in accordance with section 432 of PRWORA); or
viol ate any other Federal |aws pertaining to eligibility for a
separate child health program

In addition to the revisions made to this section based on
the comments di scussed below, we clarified the | anguage in

8457.320(b) to prohibit States fromestablishing eligibility
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st andards or net hodol ogi es which would result in any of the
prohibitions listed. “Standards” traditionally have referred to
the incone eligibility level (for exanple, 133 percent of the
Federal poverty level). “Methodol ogi es” includes the deducti ons,
exenptions and exclusions applied to a famly’s gross incone to
arrive at the incone to be conpared against the standard in
determining eligibility. This is a technical change necessary to
i npl enment the intent of the statute that States not be permtted
to cover children in famlies with a higher incone wthout
covering children in famlies with a | ower incone.

Comment: One conmenter expressed concern that allow ng
eligibility standards related to geographic area, age, incone,
resources, and so forth will allow States to limt the scope of
coverage to a smaller population, thereby defeating the goal of
covering the maxi mnum nunber of children. They recommend t hat
HCFA ensure that States are maxi m zing, not mnimzing, the
nunber of children covered. Two commenters were specifically
concerned that standards related to geography m ght encourage
States to exclude hard-to-serve areas such as rural areas,
al t hough they recogni zed this provision was statutory.

Response: The flexibility afforded to States in establishing
eligibility standards was granted by Congress under section
2102(b)(1)(A) of the Act. Although a primary purpose of SCH P

is to extend health i nsurance coverage to as nmany uni nsured
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children as possible, States are explicitly allowed by the law to
adopt certain eligibility rules. W note that to date, States
have general |y designed and inpl enented broad coverage for
children and we are hopeful that this will continue to be the
case.

Comment: We received a few comments related to term nating
benefits when a child reaches age 19. One commenter objected to
termnating benefits when a child reached age 19, whil e anot her
specifically supported doing so. A third commented that it would
be clearer to say “not to exceed 19 years of age” than “not to
exceed 18 years of age.”

Response: Section 2110(c)(1) of the Act defines a “child”
as an individual under 19 years of age. There is no statutory
authority for paynent to States for child health assistance
provided to children who have reached age 19.

Comment: Several commenters expressed support for allow ng
States to define incone and for allowing States flexibility in
verifying income and establishing periods of review One
strongly supported allowng States to determne famly
conposition as well as whose incone will be counted and under
what circunstances, because this approach could provide a basis
for teens (without famly support) to enroll thenselves.

Response: W appreciate the support and agree that all ow ng

States to define “famly” and “inconme” m ght provide States the
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flexibility to provide coverage to certain teens who are w thout
fam |y support.

Comment: One conmenter requested that HCFA point out the
advant age of using the sane definition of income for separate
child health prograns and Medi cai d.

Response: W urge States to use the sane definition of
i ncone and the sanme nethods of determ ning incone for both
separate child health prograns and Medi caid. As discussed |ater
in this preanble, using the sanme definitions and nethodol ogi es
sinplifies the screening process and hel ps ensure that children
are enrolled in the correct program HCFA can help States to
identify ways to sinplify Medicaid nethodol ogies and to align the
rul es adopted for Medicaid and a separate child health program

Comment: One conmenter expressed concern that allow ng
States to use gross or net incone as countabl e when determ ning
whet her the countable incone is belowthe eligibility standard
Wil result in State differences and famlies may be convinced to
nove to another State for coverage.

Response: Gven the flexibility authorized by |aw, incone
tests would vary from State to State even if States were required
to use the sanme nmethod of arriving at countable inconme because
the incone standards to which the countable incone is conpared
vary widely. Incone standards (and often nethodol ogi es) for nost

Federal | y-assi sted, neans-tested prograns vary from State to
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State. Research in this area indicates that individuals nove to
be with famly or for enploynent and generally do not nove for

t he purpose of receiving neans-tested benefits. |ncone standards
vary wdely in Medicaid and there has been no evidence that this
has resulted in famlies noving from State to State.

Comment: Two commenters specifically supported elimnating
pre-existing conditions as a reason for denial and stated that
such a policy is inmportant to children with special needs. Two
addi tional commenters stated that if States may not deny
eligibility based on preexisting conditions, it may conflict wth
contracts between a separate child health programand a health
plan or with prem um assi stance prograns.

Response: Section 2102(b)(1)(B)(ii) of the Act prohibits
the deni al of coverage based on preexisting conditions and
82103(f)(1)(A) prohibits eligibility restrictions based on a
child s preexisting condition. W agree that this prohibitionis
very inportant in providing health care to | owinconme children
Wi th special needs and have included it at 8457.320(b)(2) of the
regul ations. States that have contracts wth health plans which
restrict eligibility based on preexisting conditions will have to
renegoti ate the contracts or otherw se ensure that the affected
children are provided with care that neet the standards of title
XXI .

One limted exception to this rule is permtted. Under
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8§2103(f)(1)(B) of Title XXI, if a State child health plan

provi des for benefits through paynent for, or a contract with, a
group health plan or group health insurance, the plan may permt
the inmposition of those preexisting conditions which are
permtted under H PAA. This permts the inposition of

preexi sting conditions consistent wth the requirenments of such
pl ans when the State is providing prem um assi stance through
SCHI P to subsidize child or fam |y coverage under a group health
pl an or group health insurance pursuant to 82105(c)(3) of the
statute.

Comment: We received one comment specifically supporting
State latitude to establish eligibility based on State-
established disability criteria. Another commenter recomrended
that we add a new 8457.320(b)(4) to specifically prohibit the use
of eligibility standards that discrimnate on the basis of
di agnosi s in accordance with section 2102(b)(1)(A).

Response: Section 2102(b)(1)(A) of the Act provides that an
eligibility standard based on disability may not “restrict
eligibility,” although States may provi de additional benefits to
children with disabilities. This provision was included in the
regul ation at 8457.320(b)(3). Section 2102(b)(1)(A) of the Act
al so provides that no eligibility standard may di scrim nate on
the basis of diagnosis. W have revised the regul ation at

8457. 320(b) (3), as suggested, to specifically prohibit
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di scrimnation on the basis of diagnosis. Therefore, a State may
establish eligibility standards that are based on or related to
the loss of certain functional abilities, whether physical or
mental, if those standards result in children with disabilities
gualifying for coverage. A State cannot, however, establish
eligibility standards based on or related to a specific disease.
Comment: We received a significant nunber of comments
urgi ng HCFA to add specific residency requirenents. Mny of the
commenters were concerned about children of m grant workers and
honel ess children. One commenter specifically urged HCFA to
require States to set forth rules and procedures for resolving
resi dency disputes. One recomended that the regul ations
explicitly provide that famlies involved in work of a transient
nature be allowed to choose to establish residency in the State
where they work or in one particular State. One commenter
recommended that States be required to expedite enroll nment of
m grant children. One recomended that States be prohibited from
the followi ng: denying eligibility to a child in an institution
on the grounds that a child did not establish residency in the
State before entering the institution; denying or term nating
eligibility because of tenporary absence; or denying eligibility
because residence was not naintai ned permanently or at a fixed
addr ess.

Response: Because Congress has specifically allowed States
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flexibility to establish standards, we do not establish genera
residency rules for States. However, we share the commenters’
concern that certain children may be unable to establish
eligibility in any State because of disputes over residency and
do not believe that allow ng such a result woul d be consi stent
with the overall intent of title XXI and the requirenent that
SCHI P be adm nistered in an effective and efficient manner. W
have revi sed paragraph (a)(7) and added a new paragraph (d) to
8457.320 to specify residency rules in limted circunstances. In
the case of m grant workers, when the child of a parent or
caretaker who is involved in work of a transient nature, such
that the child s physical |ocation changes periodically from one
State to another, the parent or caretaker may select either their
honme State or the State where they are currently working as the
State of residence for the child. For exanple, if a m grant
famly noves tenporarily fromFlorida to North Carolina and then
returns to Florida during the course of a year as a result of the
parents’ transient enploynent, the parents can claimeither
Florida or North Carolina as the child s State of residence.

In other instances, where two or nore States cannot resolve
which is the State of residence, the State where a non-
institutionalized child is physically |ocated shall be deened the
State of residence. |In cases of disputed residency involving an

institutionalized child, the State of residence is the parent’s
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or caretaker’s State of residence at the tine of placenent. W
believe that a child who is placed in an out-of-State institution
should remain the responsibility of the State of residence at the
time of placenent. Simlarly, in cases of disputed residency
involving a child who is in State custody, the State of residence
is the State which has the | egal custody of the child. As
indicated in the preanble to the proposed rule, under Shapiro v.
Thonpson (394 US 618), a State cannot inpose a durationa
residency requirenment. W have al so added this prohibition to
8§457.320(d).

We have not inposed further residency rules. However, we
strongly recommend that States establish witten inter-State
agreenents related to disputed residency. W note that the rules
contained in 8457.320(d)(2) of this regulation apply only if the
States involved cannot cone to agreenent with respect to a
child s residency.

Comment: We solicited coments on our proposal that the
eligibility standard relating to duration of eligibility not
allow States to i npose a maxi num | ength durational requirenent or
any simlar requirenent. W received three comments in response,
and all three recommended that the regulations make it clear that
States are prohibited frominposing tine limts or lifetinme caps
on eligibility.

Response: Under section 2102(b)(1)(A) of the Act, States
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have considerable flexibility in setting the standards used to
determine the eligibility of targeted | owinconme children,
i ncluding those related to duration of eligibility. This enables
States to establish the period of tine for which a child
determined eligible for the State’'s separate child health program
can remain covered prior to requiring a redeterm nation or
renewal of eligibility. At the sane tinme, it is inportant to
ensure that States can identify children enrolled in a separate
child health program who becone ineligible due to a change in
ci rcunstances. Therefore, we have retained the provision in
proposed 8457.320(a)(10) and noved it to 8457.320(e)(2) to
require that States redetermne a child s eligibility at |east
every 12 nonths. Note that termnation of a child s eligibility
at the end of the specified period (e.g. after a redeterm nation
review) would constitute a “denial of eligibility” subject to the
requi renents of 8457.340(d) of this subpart and subpart K

We agree that durational limts on eligibility are contrary
to the intent of the program W have added a new subsecti on
8457.320(e) (1) to include a prohibition against inposing tine
limts, including lifetime caps, on a child s eligibility for
coverage. That is, a State cannot deny eligibility to a child
because he or she has previously received benefits. The
prohi bition against lifetinme caps or other tine limts on

coverage is consistent with Congressional intent to provide
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meani ngful health care for children and will prevent unequa
treatnent of simlarly-situated children sinply because one child
has been enrolled in the program|onger than the other. It wll
al so prevent the possibility of jeopardizing the health of |ow
i ncome children by term nating or denying health care on the
basi s of circunstances unrelated to the child s needs. The
prohi bition against durational |limts on eligibility does not
prevent a State fromlimting enroll nent based on budget
constraints, or capping overall programenrollnment due to | ack of
funds. This is reflected in 88457.305(b) and 457.350(e). In
addi tion, we have added a definition of “enrollnent cap” in
8457. 10 of subpart A

Comment: One commenter specifically supported the concept
of 12 nonths of continuous eligibility. Another recommended that
the reqgul ati ons be nore specific about the duration of
eligibility. This comenter recommended an annual tine period
because health care should not be interrupted when incone
fluctuates, which the comenter believes happens frequently wth
t he popul ati on being served. One commenter objected to requiring
any interimscreening process during an established 12-nonth
continuous eligibility period.

Response: W see no basis to prohibit State revi ew of
eligibility on a |l ess than annual basis. W do encourage States

to establish an annual period of review and to adopt continuous
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eligibility rules to avoid interruptions in a child s health care
because of mnor fluctuations in incone. Frequent reviews can be
a barrier to enrollnment and redeterm nation and can reinforce the
“wel fare stigma.” In addition, research shows that many children
| ose coverage at the tinme of redeterm nation.

Bet ween the schedul ed revi ews, regular, periodic screenings
are not required. A child always has the right to file for and
becone eligible for Medicaid if famly incone changes, and the
State is required to take action on the application, even if the
child is covered by a separate child health program |[If a child
enrolled in a separate child health program does not file an
application for Medicaid, the State is not required to screen the
child for Medicaid eligibility until the next schedul ed
redeterm nation, regardless of changes in the child' s
ci rcunst ances (other than reaching age 19).

Comment: We received a significant nunber of comments on
t he di scussi on about pregnant teens included in the preanbl e,
many of which expressed support for our position.

One commenter suggested that Illinois KidCare is a good
nodel under which a pregnant teen is automatically transferred to
the Mons and Babi es Medicaid Program  Anot her recomended t hat
HCFA clearly state an expectation that States provide information
to teenage enrollees on the possible benefits of seeking Medicaid

if they are pregnant, rather than sinply urging themto do so.
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One commenter reconmmended that States be required to inform
pregnant teens about the differences between their Medicaid and
separate child health prograns. This commenter al so asserted
that the benefits of keeping a trusted health care provider may
override the benefits of broader coverage and | ower out-of - pocket
expenses and that States, therefore, should inform pregnant
teenagers of the possibility that changing fromone programto
the other may require the teen also to change doctors. Two
commenters recommended that it be nmade clear that States
providing i nformati on about Medicaid and the opportunity to apply
for Medicaid cannot be held responsible for any individual who
does not conplete the Medicaid application process.

Several commenters objected to the recommendati on that
pregnant teens switch to Medicaid m dyear. They argued that this
unnecessarily disrupts continuity of care and has negative
effects on pregnant teens. One of these comenters recomended
t hat pregnant adol escents in their second or third trinester and
adol escents with high-risk pregnancies be allowed to continue to
see their treating provider through pregnancy and the 60-day
post partum peri od. Another commenter stated that the regul ation
related to nonitoring pregnant teens and noving themto Medicaid
in the mddle of an eligibility period goes beyond statutory
authority.

One commenter contended that all benchmark prograns require
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pregnancy services and comented that establishing procedures for
managed care contractors to notify the State of a teen’s
pregnancy woul d be cunber sone, expensive and a potentia
violation of the famly's confidentiality.

Finally, one conmmenter was concerned that the discussion
about pregnant teens not appear to forecl ose separate child
heal th prograns from adopti ng pregnancy-rel ated benefits for
pregnant teens who are not eligible for Mdicaid.

Response: W appreciate the comments, and we wi sh to
clarify a nunber of points. 1In drawng attention to pregnant
teens, it was not our intent to inpose additional or unnecessary
requi renents on States nor to pronpte procedures that woul d
di srupt the nedical care of pregnant teens. Qur intent was to
ensure that pregnant teens are provided with sufficient, clear
I nformati on about Medicaid to make an infornmed choi ce about
staying in the separate child health program or applying for
Medicaid. States are not required to nonitor teens for pregnancy
and cannot be hel d responsible for teens who choose not to apply
for Medicaid. Mnaged care contractors in separate child health
prograns are not required to notify the State when a teen becones
pr egnant . Finally, States may provi de the sane pregnancy-
rel ated services under separate child health prograns that they
do under Medicaid. W urge States to do this, but pregnancy-

rel ated services are not mandatory under separate child health



HCFA- 2006- F 271

prograns. W also urge States to make every effort to rely on
the sane plans and providers in their separate child health
prograns and Medicaid so that children who switch between
prograns because of changes in circunstances, including
pregnancy, need not change providers.

Wiile States are not under an obligation to ensure that
teens enrolled in separate child health prograns becone enroll ed
in Medicaid if they becone pregnant, we remind States that there
are advantages to Medicaid for a pregnant teen even when the
benefit package is the sane. First, cost-sharing is prohibited
for pregnancy-rel ated services under Medicaid and prem uns are
prohibited if the woman’s net famly inconme is at or bel ow 150
percent of the Federal poverty level. (Above that |evel prem uns
are limted to 10 percent of the anount by which the famly
i ncone exceeds 150 percent of the Federal poverty level.) 1In
addition, a child born to a woman who is eligible for and
receiving Medicaid on the day the infant is born is deened to
have filed an application and been found eligible for Medicaid.
That infant remains eligible for one year if residing with the
not her, regardless of famly circunstances. |If the delivery is
covered by a separate child health program because the not her
does not apply for Medicaid, the infant m ght not be eligible for
Medi caid i nstead of automatically eligible as woul d be the case

had the delivery been covered by Mdi caid.
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Comment: Two conmenters recommended that HCFA encour age
States that have separate child health prograns to provide
newborn infants the sane eligibility protections granted under
Medi cai d. Anot her recommended that HCFA al |l ow pre-enrol |l nent of
newborns or automatic enroll ment of newborns of pregnant teens
enrolled in a separate child health program

Response: The statute does not provide for autonatic and
continuous eligibility for infants under a separate child health
programas it does under Medicaid. Mreover, it is also |likely
that due to higher income standards that nost States apply in
Medi caid, many infants born to teens enrolled in a separate child
health programw || be eligible for Medicaid and therefore not
eligible for a separate child health program

However, as discussed el sewhere in this preanble (in
response to comrents under both 88457. 300 and 457.360), we have
determined that States may use “presunptive eligibility” to
enroll children in a separate child health program pendi ng
conpl etion of the application process for Medicaid or the
separate plan. W recognize the need of infants to have
i mredi ate coverage and consider the automatic enrol | nent of
newborns born to nothers covered by a separate child health
programat the tinme of the delivery into the separate program as
an exanple of such presunptive eligibility. Presunptive

eligibility is time-limted, however, and States choosing to
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enroll these newborns nmust formally determne the infant’s
eligibility (including screening the infant for Medicaid
eligibility) wwthin the time frame set for conpleting the
application process and determning eligibility.

As noted earlier, if the infant is ultimtely found not to
be eligible for Medicaid, costs of services provided during the
peri od of presunptive eligibility my be treated as health
coverage for targeted | owinconme children whether or not the
child is ultinmately found eligible for the separate child health
program as long as the State inplenments presunptive eligibility
I n accordance with section 1920A and section 435.1101 of this
part. Thus, States that adopt the presunptive eligibility
option in accordance with section 435.1101 to no | onger be
constrai ned by the 10 percent cap.

Alternatively, States can devel op an adm nistrative process
to identify, prior to birth, an infant as a Medicaid-eligible
i ndi vi dual as soon as he or she is born, as we understand sone
St ates have done. This would ensure that Medicaid coverage and
services are immedi ately available to a Medicaid-eligible newborn
chi | d.

Comment: We received a |large nunber of comments related to
obt ai ni ng soci al security nunbers (SSNs) during the application
process. Many commenters specifically supported the prohibition

agai nst requiring the SSN in separate child health prograns. Two
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requested clarification as to whether an SSN can be required on a
joint SCH P/ Medicaid application. A few recomended that SSNs be
required for applicants as long as there is a Medicaid screen and
enroll requirenent. One conmenter did not advocate asking for an
SSN, but comrented that the policy for separate child health
prograns and Medi caid shoul d be consistent because famlies
prefer to give all information at one tine and having a

di stinction between the requirenents for the two prograns hinders
States’ efforts to create a seanl ess program

Sonme commenters indicated that the prohibition against
requiring SSNs for a separate child health programwhile
requiring it for Medicaid will cause referral, tracking and
coordi nati on probl ens; handicap enrollnent in States using a
joint application; make it difficult to inplenent the screen and
enrol | provision; reinforce stereotypes; and prevent autonatic
i ncome verification in States that have reduced the docunentation
requi renents. Another added that this prohibition wll inpede
efforts to identify children with access to State health
benefits.

Final ly, another comrenter suggested that Medicaid nedical
support cooperation requirenents include providing infornmation
about noncustodi al parents and that this “section may be
construed as excusing a Medicaid applicant from having to provide

an SSN for all famly nenbers, including noncustodial parents
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absent fromthe hone.”

Response: The requirenents and prohibitions related to the
use of a social security nunber are statutory. The Privacy Act
makes it unlawful for States to deny benefits to an individua
based upon that individual’s failure to disclose his or her
soci al security nunmber, unless such disclosure is required by
Federal |[aw or was part of a Federal, State or |ocal system of
records in operation before January 1, 1975. Section 1137(a)(1)
of the Social Security Act requires States to condition
eligibility for specific benefit prograns, including Medicaid,
upon an applicant (and only the applicant) furnishing his or her
SSN. Because SCH P is not one of the progranms identified in
section 1137 of the Act, and Title XXI does not require
applicants to disclose their SSNs, States are prohibited under
the Privacy Act fromrequiring applicants to do so.

Thus, only the SSN of the individual who is applying for
Medi caid (including a Medicaid expansi on program under title XXI)
can and nust be required as a condition of eligibility. Children
applying for coverage under a separate child health program
cannot be required to provide a SSN, and States cannot require
ot her individuals not applying for coverage, including a parent,
to provide a SSN as a condition of the child s eligibility for
ei ther a Medi cai d expansi on program or separate child health

progr am



HCFA- 2006- F 276

We recogni ze that these statutory provisions can be
difficult to reconcile in practice. Under the law, a joint
Medi cai d/ SCHI P application nust indicate clearly that the SSN is
only needed for Medicaid and not for coverage under a separate
child health program but a famly often will not know if their
child is or is not Medicaid-eligible. A State may request the
SSN for all applicant children as long as the State nakes it
clear that famly nenbers are not required to provide the SSN and
that the child s eligibility under the separate child health
programw || not be affected if the child s SSN is not provided.
However, the State nust also informthe famly that Medicaid
eligibility cannot be determi ned without the SSN and that the
child cannot be enrolled in the separate child health programif
the child otherwi se neets the eligibility standards for Mdi caid.

Comment: A significant nunber of conmenters objected to the
verification requirenents pertaining to citizenship and alien
status. Mst of these commenters requested that subsection
8457.320(c) be deleted. A nunber of the comenters pointed out
that we proposed to require that States follow INS rul es which
were not yet mandatory. Additionally, they argued that the
requi renment in 8457.320(b)(6) that States abide by all applicable
Federal |aws and regul ati ons would be sufficient. Severa
commenters objected to the verification requirenents for a nunber

of reasons. A significant nunber of them comented that the
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procedures are too burdensone. One comenter felt that proof of
citizenship m ght discourage sone citizens who do not have birth
certificates fromapplying. Another comented that requiring
proof and verification of alien status woul d delay access to care
for alien children who are otherw se eligible.

Response: Section 432 of the PRAMORA requires verification of
citizenship for applicants of all “Federal public benefits” as
defined in section 401 of the PRWORA. However, proposed
regul ati ons published by the Departnent of Justice, which is
responsi bl e for enforcing the verification provision, provide
that a State may accept self-declaration of citizenship provided
that (1) the federal agency adm nistering the program has
pronul gated a regul ati on which permts States to accept self-
decl aration of citizenship and (2) the State inplenents fair and
nondi scri m natory procedures for ensuring the integrity of the
program at issue wth respect to the citizenship requirenent.

Requi ri ng docunented proof of citizenship can be a tine-
consuming and difficult process for many applicants, and
therefore could create a significant barrier to enrollnent. It
al so can create a significant admnistrative burden for the
State. Therefore, consistent with the statutory intent to
pronote access to and enrollnment in separate child health
prograns and HCFA's policy to provide States with flexibility to

sinplify their application processes and elimnate barriers to
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enrol | rent wherever possible, we have nodified 8457.320(c). The
regul ation permts States to accept self-declaration of
citizenship, provided that they have inplenented effective, fair
and nondi scrim natory procedures for ensuring the integrity of
their application process with respect to self-declaration of
citizenship.

For exanple, a State could inplenent a systemto randonly
check the docunentation of sone applicants and term nate the
eligibility of any applicants found to have provided a false
declaration. If the percentage of fal se declarations was found to
be high, the State would need to take appropriate neasures to
remedy the problem-- including, if necessary, requiring
docunentation to verify the citizenship of every applicant.

Comment: One commenter asked for clarification of the
di fference between “proof” and “verification.”

Response: W have used “proof” to refer to docunents
provi ded by individuals. “Verification” is used to refer to the
process of conparing the information in the “proof” to the INS
records. An individual nmay be considered eligible based on
“proof” while the information is being verified.

Comment: Several commenters urged that the regul ations
specifically prohibit requests for infornmation about the
citizenship or inmmgration status of non-applicants, including

parents. One comenter indicated that States should be
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prohibited fromverifying the status of any non-applicant when
the information is voluntarily provided.

Response: Information about the citizenship or alien status
of a non-applicant cannot be required as a condition of
eligibility. States may request this information if it
reasonably relates to a State eligibility standard and it is nmade
clear that the provision of this information is optional and that
refusing to provide the information will not affect the
eligibility of applicants. W strongly urge States not to
request this information nor to verify it if voluntarily
provi ded, as this has been found to be a strong deterrent to
alien parents filing applications on behalf of their citizen
chi | dren.

Comment: One conmenter recommended that HCFA i ssue, through
letter or manual and web site, Medicaid guidance on the
categories of immgrants eligible for Medicaid and that these
regul ati ons reference that guidance.

Response: Section 3210 of the State Medicaid Manual, which
Is avail able through links set for in HCFA's web site at
www. hcf a. gov, discusses immgrant eligibility for Medicaid
foll om ng passage of the Personal Responsibility and Wrk
Qpportunity Reconciliation Act of 1996, although it does not
reflect changes to inmgrant eligibility contained in the

Bal anced Budget Act of 1997. W al so have posted a fact sheet on
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the section of our web page addressing Medicaid and wel fare
reform The fact sheet is entitled, “The Link between Medicaid
Coverage and the Inmm gration Provisions of the Persona
Responsibility and Wrk Cpportunity Act of 1996.” Cuidance to
State Medicaid Directors dated Decenber 8, 1997 di scusses changes
inimmgrant eligibility for Medicaid under the Bal anced Budget
Act of 1997. Finally, guidance dated January 14, 1998 di scusses
immgrant eligibility for benefits under title XXI. This
gui dance (in the formof “Dear State Medicaid Drector or Dear
State Health Oficial letters) can be found at “ww. hcfa. gov.”
W will consider issuing nore detailed instructions
pertaining to the eligibility of immgrants for Medicaid and
separate child health prograns and posting such gui dance on our

web site.

6. Application and enrollnment in a separate child health program
(8457. 340) .

We proposed to require that the State afford every
i ndi vi dual the opportunity to apply for child health assistance
wi t hout delay. Section 2101(a) of the Act requires States to
provide child health assistance to uninsured, |owinconme children
in an effective and efficient manner. The opportunity to apply
wi t hout delay is necessary for an effective and efficient

program Because we have determ ned that proposed 8457. 361
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“Application for and enrollnment in SCH P,” is closely related to
this section, in this final rule we have incorporated the
provi si ons of proposed 8457.361 into this section. W wi ||
respond to the comments concerning 8457. 340 of the proposed rule
here, and to those concerning 8457.361 of the proposed rule
bel ow, under 8457. 361.
Comment: We received a nunber of comments on this section

Many comrenters were concerned about the conplexity of the
application process, particularly when States have a separate
child health program Several commenters recommended that HCFA
require States to certify that they have conducted a revi ew of
their Medicaid and Title XXl application and redeterm nation
procedures and have elim nated any unnecessary procedura
barriers that discourage eligible children fromenrolling in and
retaining coverage. |If differences remain, States should be
required to identify in their State plan the reasons for the
di fferences and explain how they are consistent with the
coordi nation goals of title XXI. O her comenters added t hat
famlies should not be forced to understand and navi gate two sets
of application, enrollment and redeterm nation procedures.

Several commenters focused on joint applications for Medicaid
and separate child health prograns. One commenter asked HCFA to
hi ghli ght that States can use a joint application and a single

agency. Another urged HCFA to require a joint application
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process or, at a mninmum to conduct rigorous oversight of the
screen and enroll procedures. A third specifically indicated
that HCFA should require States to have a single formfor

chil dren who are applying for both prograns, that it be limted
to four pages, that States be required to accept mail-in
applications and that States notify famlies when their
application has been received. Yet another stated that the
burden should rest with the State that chooses not to have a
joint application to establish that its application procedures
are effective. This comenter also reconmended that HCFA require
that the sane verification procedures be used for both prograns
and that famlies not have to take any additional steps in order
for their application to be processed by Mdicaid.

One commenter felt that the regul ations should define a
joint application process rather than referring to joint forns.
This commenter believes that applicants should be subject to the
same requirenents and procedures -- including a single
application, the sanme verification requirenents, and common entry
points -- for both prograns, and that nothing additional should
be required for children to enroll in Medicaid under one of the
categories identified in 8457.350(c)(2).

One commenter felt that States al so should be required to
certify that they have elim nated any unnecessary procedura

barriers to children making a transition between regular Medicaid
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and a Title XXl -funded programwhen they lose eligibility for one
program and becone eligible for the other. Another thought it
woul d be useful for HCFA to nention that flexibility regarding
the eligibility determ nation process is not limted to
contractors. Provider enpl oyees or outstationed workers at
provi der | ocations are al so capabl e of naking these
determ nations under a separate child health program

Two comrenters enphasi zed the inportance of States applying
any sinplifications adopted in the application process for
Medi caid or a separate state programto children whose famlies
al so are on Food Stanps or TANF. Sone States which generally
allow famlies to apply for Medicaid on behalf of their children
through a mail-in application reportedly do not accept mail-in
applications fromfamlies who al ready happen to be receiving
Food Stanps or TANF. In this commenter’s view, such policies
create inequities and inpose unnecessary procedural barriers to
Medi cai d enrol | nent and HCFA shoul d encourage States to review
whet her they have any such policies, and to elimnate them
whenever possi bl e.

O her comenters recommended that HCFA pl ace enphasi s not

only on helping famlies to apply for coverage, but also on
hel ping themto remain enrolled in coverage. They felt that the
sinplification strategies listed by HCFA shoul d al so incl ude

States’ adopting the sane redeterm nation period in Medicaid and
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separate child health prograns, and reducing verification
requi renents for redetermnations as well as for the initia
appl i cation.

Response: States are required to establish a programthat
Is “effective and efficient” and a process that allows every
i ndividual to apply for child health assistance w thout del ay.
Mail-in, joint program application fornms, comon entry points and
appl i cabl e procedures, single agency oversight and
adm nistration, and sinplified and consistent programrul es and
docunentation requirenents are several ways that States can
facilitate famlies’ ability to apply for the appropriate health
coverage program as expeditiously as possible. These procedures
can also sinplify admnistration for States. Wile we are not
requiring that States use any specific nmechanism States that do
not take steps to streamine, align, and coordinate their
enrol | mrent process will have a nore difficult tinme ensuring that
children can apply for health insurance coverage w thout del ay
and that their application is assessed in an effective and
efficient manner.

We encourage, but do not require, States to use a joint
application for their separate child health program and Medicaid
prograns and to sinplify the application as nuch as possible. W
agree with the comment that States should construct a joint

application process, rather than just a joint application.
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States that have adopted the sanme or simlar rules relating to
application interviews, verification and managed care enrol | nent
have an easier time coordinating the enroll ment process. W note
that nost States with separate child health prograns report they
use a joint child health application and that joint applications
do not necessarily need to cover all possible Mdicaid
eligibility groups.

Section 2102(c) requires coordination of the
adm nistration of SCHP with other public and private health
i nsurance prograns, and we also will be nonitoring States’
coordi nation of enrollnment in their separate child health program
and Medi caid prograns, including children’ s transitions from one
programto the other. HCFA will pay particular attention to
outcones in States that |ack many of the elenents of a
streanm i ned and coordi nated system \Wen appropriate, such
nmonitoring wll include requests for States to identify the
nunmber of children found potentially eligible for Medicaid, the
percent age of those children who have been determ ned eligible
for and enrolled in Medicaid, and the percent determned eligible
for and enrolled in the separate child health program These
data will help States and HCFA determ ne whether the State has
devel oped an effective nethod to coordinate enrol |l nent and ensure
that children are enrolled in the appropriate program

Wiile States have and will continue to have the flexibility



HCFA- 2006- F 286

to design their own unique application and enrol | nent systens,
States will be held accountable to ensure that children are

af forded the opportunity to apply for the appropriate programin
atinmely and efficient manner. W believe that nost States have
devel oped coordi nated enrol |l nent procedures and are continuing to
i nprove their systens to pronote enrollnment of eligible children,
and we will continue to work with the States in devel opi ng

ef fective systens.

It is also true, as a few commenters pointed out, that
eligibility determnation for a separate child health program may
be perforned by a wide range of entities, as determ ned by the
State. For exanple, State Medicaid agencies, health care plans
and providers, and outstationed State or local eligibility
workers also may determne eligibility.

Finally, we agree with the last two points nmade by the
commenters. First, we agree that States’ sinplifying both
initial application and redeterm nation processes is critical.
Second, we al so agree that States can reduce barriers to
accessing health care for all famlies by applying any
sinplifications adopted in the application process for Medicaid
and the separate child health programto the application process
for children whose famlies al so happen to be receiving, or
applying for, Food Stanps or TANF benefits, and we encourage

States to do so.
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Comment: Several commenters requested that States be given
flexibility to use the application for a program other than
Medi caid or SCHI P

Response: States may use a joint application wth other
pr ogr ans. Proposed 8457.340(b) was confusing and may have
inplied that States do not retain discretion over whether or not
to conmbine the applications of different progranms. Because we do
not want to preclude States fromincludi ng prograns other than
Medi caid and SCHIP in a joint application and because a
regulation is not needed to allow States to adopt a joint
application, we have elimnated 8457.340(b). This in no way
inplies that States are prohibited fromusing joint applications.
In fact, we continue to strongly encourage States to consi der how
joint applications m ght pronote coverage of eligible children.

For exanple, the application for Medicaid and/or a separate
child health program may be conbined with an application for
child care assistance or WC. Joint applications can be an
effective outreach and enrol |l nent tool because they can hel p
States reach famlies that are being served by other prograns.
States that use a joint application, however, nust devel op a
process that allows every individual to apply for child health
assi stance without delay. |If the application for the separate
child health program and/or Medicaid is conbined with an

application for other services or benefits and sufficient
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information is provided to make a determ nation of eligibility
for child health coverage, that determ nation nust not be held up
because of information (or action) which is needed for the other
program Joint program applications, while an effective tool,
must not result in delays that would be contrary to the intent of
the statute and this section.

Comment : One organi zati on commented that the regul ations
should clarify that underlying the provision at proposed
8457. 340(a) regarding the opportunity to apply w thout delay are
title VI of the Cvil R ghts Act and the Anmericans with
Disabilities Act.

Response: Underlying the provision that individuals be able
to apply without delay is section 2101(a) of the Act, which
requires States to provide child health assistance to uninsured,
| ow-i ncome children in an effective and efficient manner. The
opportunity to apply wthout delay is necessary for an effective
and efficient program

O course, this opportunity nust be available to al
children, regardless of their race, sex, ethnicity, nationa
origin or disability status. Thus, the civil rights [aws nust be
adhered to in inplenenting this requirenment, but are not the only
statutory authority for this provision.

Comment: One conmenter expressed strong support for the

requi renent that every individual be afforded the right to apply.
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The comenter asserted that adol escents not living wwth their
parents should be allowed to file their own applications and
recomrended t hat HCFA, through the preanble, encourage States to
adopt policies that facilitate the filing of applications by
adol escents thensel ves.

Response: As required by this section, States nust afford
every individual, including adol escents, the opportunity to apply
for child health assistance w thout delay. W encourage States
to consider how they m ght best ensure that adol escents,

i ncludi ng those who are not living wwth their parents or
caretakers, can apply for SCHHP. States can also all ow

adol escents to sign their own applications; but this is a nmatter
of State |aw and we cannot require States to permt mnors to do
so.

Comment: One commenter stated that the regul ations shoul d
address nethods for allowng famlies to report changes in
circunstances in an efficient, famly-friendly manner, such as
not requiring the famly to conplete a new application when
ci rcunst ances change.

Response: Section 2101(a) of the Act requires that child
heal th assistance be provided in an effective and efficient
manner. A reporting systemwhich requires that a child reapply
every tinme there is a change in famly circunstances affecting

eligibility would not constitute effective and efficient
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adm ni stration. The precise manner in which an individua

reports changes is subject to State discretion, as is the form
used for periodic redeterm nation. States should devel op net hods
of reporting changes that pose as few barriers to uninterrupted
eligibility as possible and do not require famlies to resubm't

I nformati on that has not changed. States that have opted to
provi de continuous eligibility generally do not require reporting
of any changes in circunstances except at regularly schedul ed
redet erm nati ons.

7. Eligibility screening and facilitating Medicaid enroll nent
(§457. 350) .

Sections 2102(b)(3)(A and (B) of the Act require that a
State plan include a description of screening procedures used, at
I ntake and at any redeterm nation, to ensure that only children
who neet the definition of a targeted | owincone child receive
child health assistance under the plan, and that all children who
are eligible for Medicaid are enrolled in that program In
accordance with the statutory provisions, we proposed at
8457.350(a) that a State plan nust include a description of these
screeni ng procedures.

More specifically, section 2110(b)(1)(C of the Act provides
that children who would be eligible, if they applied, for
Medi caid are not eligible for coverage under a separate child

heal th program Section 2102(b)(3)(B) provides that States have



HCFA- 2006- F 291

a responsibility to actually enroll children who have applied for
a separate child health programin Medicaid if they are Medicaid-
el i gi bl e.

As stated in previous guidance, referrals to Medicaid do not
satisfy this “screen and enroll” requirenent. |In accordance with
the statute, we proposed to require States to use screening
procedures that identify any child who is potentially eligible
for Medicaid under one of the poverty-level-rel ated groups
described in section 1902(1) of the Act. However, since States
are not mandated to cover children bel ow the age of 19 who were
born before Cctober 1, 1983 under the poverty-Ilevel-related
Medi cai d groups, we al so proposed at 8457.350(c) to require, at a
m nimum that a State use screening procedures that identify any
child who is ineligible for Medicaid under the poverty | evel
rel ated groups solely because of age but is potentially eligible
under the highest categorical inconme standard used under the
State’s title XIX State plan for children under age 19 born
before Cctober 1, 1983. In alnost all circunstances, we expected
that the highest categorical incone standard used for such ol der
children will be the standard used for the optional categorically
needy group of children eligible under
section 1902(a)(10)(A) (ii)(l) of the Act. These children are
sonetines referred to as “Ribicoff children.” (See 8435.222.)

Mandat ory coverage of the older children in poverty-Ilevel related
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groups is being phased in and by Cctober 1, 2002, all children
under age 19 will be included in the poverty-Ilevel -related groups
in all States.

In the preanble of the proposed rule, we encouraged States
to identify any pregnant child who is eligible for Medicaid as a
poverty-1level pregnant woman described in section 1902(1)(1) (A
of the Act even though she is not eligible for Medicaid as a
child. W noted that Medicaid coverage, cost-sharing rules and
eligibility rules pertaining to infants may be nore advant ageous
to a pregnant teen than coverage under a separate child health
program

We proposed at 8457.350(d) that to identify children who are
potentially eligible for Medicaid, States nust either initially
apply a gross incone test and then use an adjusted incone test
for applicants whose State-defined i ncone exceeds the initia
test, or use only the adjusted incone test for all applicants.
We set forth the initial gross incone test and the adjusted
i ncone test at proposed 8457.350(d) (1) and (2) respectively.

As indicated in section 2102(b)(3)(B) of the Act, Congress
i ntended that children eligible for Medicaid be enrolled in the
Medi cai d program W proposed at 8457.350(e)(1) that, for a
child found potentially eligible for Medicaid, the State nust not
enroll the child in the separate child health program unless a

Medi caid application for that child is conpleted and subsequently
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deni ed.

At 8457.350(e)(2) we proposed that the State nust determ ne
or redetermne the eligibility of such a child for the separate
child health programif (1) an application for Medicaid has been
conpl eted and the child is found ineligible for Medicaid or (2)
the child s circunstances change and anot her screen shows the
child is ineligible for Medicaid. Finally, at 8457.350(e)(3), we
proposed that if a child is found through a State screening
process to be potentially eligible for Medicaid but fails to
conpl ete the Medicaid application process for any reason, the
child cannot be enrolled in a separate child health program
Enrollnent in a separate child health programfor such a child
can occur only after the Medicaid agency determnes that a child
who has been screened and found likely to be eligible for
Medicaid is not in fact eligible for Medicaid under other
eligibility categories.

W al so proposed to require at 8457.350(f) (8457.350(g) in
this final regulation) that States choosing not to screen for
Medicaid eligibility under all possible groups provide certain
witten information to all famlies of children who, through the
screeni ng process, appear unlikely to be found eligible for
Medi caid. We proposed that the follow ng information nust be
provided to the person applying for the child: (1) a statenent

that, based on a limted review, the child does not appear to be
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eligible for Medicaid but that a final determ nation of Mdicaid
eligibility can only be nade based on a review of a full Medicaid
application; (2) information about Medicaid benefits (if such

i nformati on has not al ready been provided); and (3) infornmation
about how and where to apply for Medicaid.

We have incorporated the provisions of proposed 8457. 360,
“Facilitating Medicaid enrollnment,” into 8457. 350 because the
requi renents of both sections relate to the steps which the State
or contractor responsible for determning eligibility under a
separate child health programnust take to conply with the
“screen and enroll” requirenents of Title XXI. In 8457.350(a), we
therefore have added a requirenent that the State plan include a
description of the procedures the State will use to ensure that
enrollment in Medicaid is facilitated for children screened
potentially eligible for Medicaid and who are then determ ned by
the State Medicaid agency to be eligible for Mdicaid.

W will respond to the cormments on the proposed 8457.360 in
our discussion of 8457.360 rather than in our discussion of this
section. Also, note that the obligations of the Medicaid agency
in neeting the screen and enroll requirenents are set forth in a
new 8431. 636, which is discussed further in subpart Mof this
preanbl e, “Expanded coverage of children under Medicaid and
Medi cai d coordi nation.”

W noted in the preanble that there is great concern anong a
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nunber of States and others that children will go without health
care because of these screen and enroll policies. The concern
centers around the perceived stigma of Medicaid. Sone famlies
may refuse to apply for Medicaid because they associate it with
“welfare.” Sone famlies may not conplete the Medicaid
application process because it nay be nore conplicated than the
application process for a separate child health program may
require nore docunentation, or may otherw se be seen as nore

I nvasive into personal lives. W solicited comments on the
extent of these problens and possible solutions. W received
many comrents concerning the screen and enroll requirenents.
These coments are addressed bel ow.

Comment: One conmenter indicated that the term “found
el igible” should be used consistently. The regulations should
not say that a child is “found eligible” for Medicaid through the
screeni ng process and then indicate that when the Mdicaid
application is processed the child is not “found eligible” for
Medi cai d.

Response: W agree with the coment. A child who has been
found through the screening process to be potentially eligible
for Medicaid has not been determned eligible for Medicaid. W
have revised the regulations to use the ternms consistently. As
revised, the term*“found eligible” is only used when a fina

action has been taken on a Medicaid application and the child has
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been enrolled in Medicaid. The term*“potentially eligible” is
used when a screening indicates that a child appears to be
eligible for Medicaid and therefore may not be enrolled in a
separate child health programuntil action is taken on his or her
Medi cai d appl ication.

Comment: One commenter suggested that the regul ati ons
require that States provide conprehensive training to eligibility
determ nati on workers (and other workers as appropriate) in both
Medi caid and a separate child health programto ensure that al
potentially eligible applicants are afforded the right to apply
and that no eligible children are term nated inadvertently or
I nappropriately.

Response: One aspect of mnimzing barriers and assuring
appropriate action with respect to applications is providing
adequate training to eligibility workers. States will need to
ensure that such training has been, and continues to be,
provi ded, as appropriate.

Comment: A significant nunber of commenters supported the
policy that a child could be “found ineligible” for Medicaid
through either a regular Medicaid application or through a
screening rather than requiring that an actual Medicaid
application be filed and a formal determ nation be nmade that the
child is Medicaid-ineligible.

Response: The clear intent of title XXI is to provide
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benefits only to children who do not neet Medicaid eligibility
requirenents in effect before title XXI was enacted. This policy
ensures that SCH P funds will be used to cover only newy
eligible children and not supplant funds al ready avail abl e
through Medicaid to cover eligible children at the applicable
Medi caid FMAP. This policy also ensures that children who are
eligible for Medicaid benefits and cost-sharing protections
receive the benefits and protections to which they are entitled.
At the sanme tinme, Congress intended for children to be able to
apply for, and obtain, health care insurance as quickly as
possi bl e, without |engthy delay. Requiring a formal denial by
the State Medicaid agency in all cases would not pronote the
intent of the law. Permtting children who are found unlikely to
be eligible for Medicaid through a screening process to proceed
with their application under a separate child health program

wi thout a formal Medicaid determ nation be nade, best bal ances

t hese two goal s.

Comment: Sone commenters were concerned that States would
make the Medi caid application process difficult and unfriendly
whi | e maki ng the application for a separate child health program
sinple so that famlies would choose to apply for the separate
program but not Medicaid, and that the State woul d get the
enhanced Federal match. One commenter particularly supported the

policy that refusal to apply for Medicaid affects eligibility for
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a separate child health program A nunber of other comenters
objected to the policy of denying eligibility for a separate
program when a child is found potentially eligible for Medicaid
but the famly nakes an informed choice not to apply for Medicaid
or chooses not to conplete the Medicaid application process. One
comrenter argued that this policy goes beyond statutory
authority. Most of those objecting to the policy expressed
concern that it would result in children going w thout health
coverage at all

Response: How well the screening process works depends in
| arge part on State Medicaid application rules and procedures.
St ates have broad discretion under federal law to sinplify and
streamine their enroll nent processes. W encourage States to
sinplify the Medicaid application process and to naeke the
di vi si on between separate child health prograns and Mdi cai d
appear seanl ess, and nmany States have done so.

Wil e we recogni ze that sone famlies nay decide to go
Wi t hout insurance rather than apply for Medicaid, we believe that
it would be contrary to the statutory purposes to permt States
to enroll children in a separate child health program who have
been found potentially eligible for Medicaid through a screening
process. As many States have denonstrated, States have the
flexibility to address nost, if not all, of the reasons why

famlies mght prefer not to apply for Medicaid. |If famlies are
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reluctant to apply for Medicaid, the State may need to reexam ne
the Medicaid application and redeterm nation process, as well as
its outreach and marketing strategies, to assess how barriers to
participation can be elimnated. For exanple, States have shown
that famlies are nore likely to conplete the Medicaid
application process if face-to-face interviews are elim nated,
resource tests for children are dropped and docunentati on

requi renents are reduced. If a joint application process and a
singl e program nane are used, the procedures can be made seani ess
and the difference between separate child health prograns and
Medi caid made al nost invisible to the famly. States are
continuing to experinment with different ways to pronote seanl ess
enrol | ment and coverage systens.

HCFA wi || be focusing considerable attention over the com ng
nont hs on ways to help States devel op seaml ess, famly-friendly
application and eligibility determ nation systens and to pronote
best practices across States. These practices will not only help
States neet the screen and enroll requirenents, but also wll
help States identify and enroll the mllions of uninsured
children who are eligible for, but not enrolled in, Medicaid.

Comment: Many of those commrenting on the screening
requi renments were concerned that not all children who are
eligible for Medicaid will be identified. A nunber of commenters

di sagreed with the policy that the screening process only needs
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to screen for eligibility under the children s poverty |evel
groups described in 1902(1). Quite a few were concerned that
children with special needs who m ght qualify for Medicaid under
another eligibility group wll end up enrolled in a separate
child health programthat may provide | ess coverage than

Medi caid.  Sonme urged HCFA to require that States ask whether a
child is disabled or has special needs. Qhers disagreed with
the statenent in the preanble that requiring States to screen for
eligibility under all possible groups would place an unreasonabl e
adm ni strative burden on States. These commenters pointed out
that States have considerable flexibility to sinplify eligibility
under Medicaid, particularly under section 1931.

One commenter noted that screening and determ ning
eligibility are not the same. This conmenter suggested that it
is quite feasible to devise a sinple, short list of questions to
screen for eligibility in non-poverty related groups, and that
the regul ati ons should require that States screen considering the
nost |iberal inconme eligibility standard for the child given the
child s age, disability and the famly's prior eligibility for
81931. One commenter suggested that States be required to screen
for eligibility for children under sections 1931 and 4913 of the
Bal anced Budget Act of 1997. Four others suggested that the
regul ations should require States to screen considering the

hi ghest effective incone threshold, taking income disregards into
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account .

One comment er expressed concern about the extent to which
i nconme excl usions and di sregards nust be applied in the screening
process. This commenter suggested that the screening should
i nclude only the standard deductions applicable to all poverty-
| evel Medicaid eligibility groups. Another comenter stated that
requiring i ndependent entities to be know edgeabl e about incone
excl usi ons under other Federal statutes, particularly those which
are not likely to be encountered, is contrary to sinplification.

Finally, one commenter was concerned that a pregnhant teen
who could be eligible for Medicaid as a pregnant woman m ght be
found ineligible for both a separate child health program and
Medicaid if the screening process did not include a nmethod of
i dentifying pregnant teens.

Response: W have tried to balance the statutory screen and
enroll requirenents with the requirenent that child health
benefits be provided in an “effective and efficient nmanner,”
taking into consideration the fact that screening nay be done by
entities that may not be famliar with the intricacies of
Medicaid eligibility. For this reason, we have not required a
full Medicaid application or a formal decision on such an
application before a child can be eligible for a separate child
heal t h program

We have, however, reevaluated our position on screening for



HCFA- 2006- F 302

eligibility under section 1931 of the Act in light of the fact
that in sone States the highest eligibility threshold for non-
di sabled children is applied through the 81931 eligibility group.
We al so recogni ze that sonme States expanded Medicaid eligibility
through the authority of section 1115 of the Act, resulting in a
hi gher eligibility threshold for sone children. W have revised
8457. 350(b) (proposed 8457.350(c)) to require that a State that
has used the flexibility provided under 81931 to expand
eligibility nmust screen for eligibility under one of the poverty
| evel groups described in section 1902(1), section 1931 of the
Act, or a Medicaid denonstration project under section 1115 of
the Act, whichever standard generally results in a higher incone
eligibility |evel

States that have expanded eligibility under section 1931
beyond the poverty |evel category generally have adopted simlar
income eligibility rules; at a mninmum the section 1931 incone
nmet hodol ogies are not likely to be significantly nore conplicated
than the poverty level rules. Further, States need not screen
famlies under both section 1931 and section 1902(1). Rather,
t hey nmust screen under whi chever nethodol ogy generally results in
a higher inconme eligibility level for the age group of the child
appl yi ng for assistance.

Because we are requiring States to screen under whi chever

nmet hodol ogy generally results in a higher inconme eligibility
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| evel, States do not have to apply every incone and resource

di sregard used under its State plan. Disregards that apply only
in very limted circunstances need not be routinely used in the
screeni ng process. For exanple, many famlies applying for
coverage under section 1931 woul d be expected to have earned

i ncone, so earned-incone disregards nust be applied in the
screeni ng process. However, few applicant famlies would be
expected to have incone-produci ng property. Thus, a State that

di sregards such i ncone under section 1931 woul d not have to apply
this disregard in the screening process.

We had i ncluded proposed 8457.350(c)(2) in the proposed rule
to ensure that the children eligible for Medicaid under section
1902(a) (10) (A (ii)(l) (the “Ri bicoff children”) would not be
m ssed in the screening process. However, nost of these children
wi Il be identified under the revised 8457.350(b). Therefore,
cogni zant of the need to keep the screening process as sinple as
possi bl e, we have renoved proposed 8457.350(c)(2) fromthe fina
regul ation.

W share the commenters’ concern about children with
disabilities being left out of the screening process and strongly
encourage States to screen for children who m ght be eligible for
Medi caid on the basis of disability. Questions about a child' s
potential disability nmay be included on the separate child health

or joint SCH P/ Medicaid application for followup. W require
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States to ensure that parents are provided with information about
all Medicaid eligibility categories and coverage, are encouraged
to apply for Medicaid under other eligibility categories and are
of fered assistance in applying for Medicaid. However, we do not
agree with the corment that a child should be deni ed coverage
under a separate child health programunless a full Medicaid
disability determ nati on has been nade. The definition of
disability for Medicaid purposes is not easily understood by
people unfamliar with Medicaid eligibility rules, and screening
for eligibility based on disability could be very tinme-consum ng.
W note that States have 90 days, rather than 45, to determ ne
Medicaid eligibility when disability is involved. Moreover
particularly in light of recent State Mdicaid expansi ons, nost
chil dren who woul d be eligible for Medicaid on the basis of
disability will also neet the eligibility requirenents as a
poverty |l evel child.

We al so do not specifically require States to screen for
eligibility under section 4913 of the BBA. The State is
responsi ble for ensuring that disabled children who | ost SSI
because of the change in the definition of childhood disability
(“secton 4913 children”) are aware of their right to Medicaid
benefits. States nust identify and provi de coverage for section
4913 children, but it is highly unlikely that a child who woul d

be eligible as a section 4913 child would not be identified in
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the screening process as potentially Medicaid eligible on the
basis of his/her incone alone. |In any event, Medicaid
confidentiality rules do not allow States to provide |lists of
section 4913 children to entities that determne eligibility for
a separate child health program but that do not al so determ ne
Medicaid eligibility.

Comment: One commenter pointed out that a screening based
on incone alone would be insufficient in a State that continues
to apply a resource test to children under Medicaid. They
recommended that 8457.350 be revised to clarify that, in such
situations, States nust eval uate whether children neet both
i ncome and resource tests for Medicaid eligibility.

Response: W agree that, in States that continue to apply a
resource test to children under Medicaid, when an inconme screen
indicates that a child is potentially incone eligible for
Medi caid, the State nust also screen for Medicaid eligibility
under the applicable Medicaid resource test. A resource screen
limts those cases in which a child is found potentially eligible
for Medicaid based on an inconme test, but is then revi ewed under
Medi caid rules and found ineligible based on resources (and is
then sent back to the separate child health program for another
eligibility review. W have added a new paragraph (d) to
8457.350 to include this requirenent. |If a State continues to

apply a resource test for children under the eligibility groups
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described in 8457.350(b) (8457.350(c) in the proposed rule) and a
child has been determ ned potentially inconme eligible for

Medi caid, the State nmust also screen for Medicaid eligibility by
conparing the famly's countable resources to the appropriate
Medi cai d resource standard. |In conducting the screening, the
State nust apply Medicaid policies related to resource
requirenments, including policies related to resource excl usions
and di sregards and policies related to resources for particul ar
Medicaid eligibility groups. However, in an effort to bal ance
the statutory mandate that children eligible for Medicaid not be
enrolled in a separate child health programw th the need to keep
the screening process as sinple as possible, States need not take
I nto account disregards that apply only in very limted

ci rcunstances in the screening process. Any resource excl usions
and di sregards which the State does not plan to use in the
screeni ng process nust be identified in the State plan.

Since nost States no | onger apply a resource test to
children, this added screening requirenent will not affect nost
States. State experience indicates that children who are incone
el i gi ble sel dom have resources in excess of the resource standard
previously used, with the possible exception of a car that is
usual Iy needed for transportation to and fromwrk. States have
found that requiring information about resources that are highly

unlikely to make a child ineligible, or that rarely provide a
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famly wth a greater ability to purchase health coverage, is an
unnecessary adm ni strative burden, a barrier to eligibility, and
hel ps to reinforce the “welfare stignma.” HCFA encourages the few
States with resource requirenents for children to elimnate or
otherwi se sinplify any remaining resource tests under both

Medi cai d and separate child health prograns. However, any State
that retains a resource test for Medicaid nust screen al
appl i cants who appear incone-eligible for Medicaid for
eligibility under the applicable resource test.

Comment: One commenter indicated that screening is
particularly difficult when an enpl oyer-sponsored nodel is used
for SCHIP. This commenter suggested that States be given the
option to accept a |l ower Federal match, for exanple, the Medicaid
match, in lieu of neeting the Medicaid screen and enrol
requirenents.

Response: W do not have the statutory authority to provide
a lower match in lieu of neeting the Medicaid screen and enrol
requi renments. Furthernore, because eligibility determ nations
are distinct fromdeterm nati ons about the kind of coverage an
eligible child wll receive, there does not seemto be any reason
why the screen and enroll requirenents woul d present any
particul ar problens for States with prem um assi stance prograns.
States are required to screen all children applying for coverage

under a separate child health program
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Comment: We received a significant nunber of comments
concerning the requirement that certain information about
Medi caid be provided to famlies if a State uses a screening
procedure other than a full determ nation of Mdicaid
eligibility. Many comrented that this requirenment is
adm ni stratively burdensone, a waste of adm nistrative resources,
exceeds statutory authority, and is contrary to the purpose and
goal of the separate child health program option provided by
Congress. Sonme commenters believed that this requirenent would
nmean that a full Medicaid determnation needs to be made in every
case. Ohers were concerned that it would be confusing to
famlies whose children were found eligible for a separate child
heal th program would slow down the eligibility determ nation
process, and would create a barrier to access in situations where
the famly did not want Medicaid. Several commenters stated that
there is no evidence that Medicaid-eligible children are being
m ssed in the screening process and that to the contrary, State-
based evi dence suggests that many nore such chil dren are being
found than anti ci pat ed.

O her comenters did not think that the notice requirenents
went far enough and they urged HCFA to require that the
i nformati on provi ded descri be disability-based, nedically-needy
and 81925 transitional Medicaid eligibility. One conmmenter

recomrended t hat proposed 8457.350(f)(1) be revised to read
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“based on limted review, we could not tell if your child is
eligible for Medicaid.” Another recormmended adding “and orally
in a manner that is literacy and | anguage appropriate” to the
|l ead-in to the required list of notifications. One commenter
recommended that the final rule include an exanple of notice
| anguage to be sent to children who are determ ned unlikely to be
Medi caid-eligible as a result of a |limted screening process.
Several others questioned whether the cost of providing the
I nformati on about Medicaid would be an SCHI P adm ni strative cost
subject to the 10 percent cap on adm nistrative expenses.

Response: Providing information about Medicaid will not
necessarily create a barrier to enrollnment. Famlies are
entitled to have conplete information on which to base a deci sion
about applying for coverage. W are pleased that reports from
many States indicate that many Medicaid-eligible children are
bei ng found through the screening process. However, the results
across all States are not uniformand there is no way to know how
many ot her Medicaid-eligible children are not being identified.
Because all famlies are entitled to have information on their
child s eligibility for coverage, we are retaining this provision
with clarification.

W agree that famlies need to understand that no fornal
determ nation of the child s Medicaid eligibility has been made,

nor has the child been screened under all Medicaid eligibility
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categories. W note that a Medicaid determ nati on does not need
to be nade in every case, but rather only for those children
screened as potentially eligible for Medicaid using the joint
application, and that a Medicaid eligibility determ nation can
only be issued by the State agency designated to nake the

determ nation. In the instance where the sane agency that makes
the Medicaid determnation of eligibility also determ nes
eligibility for the separate child health program a
determination of Medicaid eligibility nust be issued, in addition
to the notice required at 8457.350(e).

We have clarified the | anguage of proposed 8457.350(f) at
8457.350(g) (1) of this final rule to provide that the State nust
informthe famly, in witing, that based on a limted review,
the child does not appear to be eligible for Medicaid, but that
Medicaid eligibility can only be determned froma full review of
a Medicaid application under all Medicaid eligibility groups. W
have not included actual or proposed notice | anguage in the fina
rule. Due to the differences in Medicaid prograns, the |anguage
necessarily will vary fromState to State. However, we are
working to identify good notice | anguage and best practices and
w Il dissemnate this material to States.

We expect that the information will be conprehensive and
i ncl ude information about Medicaid eligibility based on

di sability, pregnhancy, excessive nedi cal expenses, or
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unenpl oynent of the famly wage earner. W also expect that this
information will be provided in a sinple and straightforward
manner that can be understood by the average applicant and that
neets all applicable civil rights requirenents, including the
Americans with Disabilities Act (ADA). The information can be
provi ded along with other information conveyed to SCH P
applicants or it can be a separate notice. The cost of providing
i nformati on about Medicaid eligibility need not be a SCH P

adm ni strative expense subject to the 10 percent cap. A State
may choose to charge the cost of providing infornmation about

Medi caid as an administrative expense under title Xl X

Comment: A few commenters indicated that the regul ations
should make it clear that a child can be enrolled in a separate
child health program while undertaking the full Medicaid
application process. Oher commenters recomended enrolling a
child in a separate child health programfor 45 days to all ow
processi ng of the Medicaid application.

Response: As discussed above, at its option, a State may
provisionally enroll or retain current enrollnment of a child who
has been found potentially eligible for Medicaid in a separate
child health program for a limted period of tinme, as specified
by the State, pending a final eligibility decision. However, the
child cannot be “eligible” for the separate program unless a

Medi caid application is conpleted and a determ nati on nade that
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the child is not eligible for Medicaid.

As noted above, we have revised our policy based on the
recent enactnent of BIPA to permit health coverage expenditures
for children during the presunptive eligibility period to be
treated as health coverage for targeted | owincone children
whet her or not the child is ultinmately found eligible for the
separate child health program as long as the State inplenents
presunptive eligibility in accordance with section 1920A and
8435.1101 of this part. This preserves State flexibility to
desi gn presunptive eligibility procedures and all ows States that
adopt the presunptive eligibility option in accordance with

8435.1101 to no | onger be constrained by the 10 percent cap.

Comment: We received several coments urging HCFA to
enphasi ze opportunities for sinplifying the screen and enrol
process and making the process “famly-friendly.” Anmong t he
suggestions were: using a joint application or a single State
agency; avoiding confusing options for famlies to opt in or out
of Medicaid; elimnating age-based rul es; adopting the sane
verification requirenents as Medicaid; adopting the sane incone
and resource nethodol ogi es as Medicaid; elimnating docunentation
requi renents in Medicaid that are not required by the separate
child health program and requiring that any sinplifications in

the application process that States adopt for Medicaid or a
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separate child health program not be denied to chil dren whose
famlies al so happen to be TANF or Food Stanp applicants or
reci pi ents.

Response: The suggested sinplifications are ways in which
confusi ng options and conpl ex procedures can be elimnated and
the screen and enroll process be made “famly-friendly.” W
encourage States to adopt these sinplifications. As States
experinment with new ways to coordinate their child health
coverage progranms, they are finding that alignnment of program
rul es and procedures can greatly sinplify the task of
coordinating enrollnment. As for children who are al so appl yi ng
for, or are receiving, Food Stanps or TANF, we enphasi ze that,
while States may use joint child health, Medicaid, Food Stanp and
TANF applications, they cannot condition Medicaid eligibility on
Food Stanp or TANF requirenents that do not apply to Medicaid.
For exanple, if a State Medicaid program does not require a
face-to-face interviewto determne a child s eligibility for
Medi caid, a child applying for Medicaid and Food Stanps on a
joint application cannot be denied Medicaid sinply because the
child s famly does not conply with the Food Stanp interview
requirenent. Simlarly, States cannot condition eligibility for
a separate child health programon Food Stanp or TANF
requi renents that do not apply to that program

Comment: Many of those who commented on the screen and
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enrol |l process were concerned generally about famlies “falling

t hrough the cracks” because of the back and forth between
separate child health prograns and Medicaid or going w thout any
health care for a period of tinme because of the process

requi renents. One commenter was particularly concerned about
children | eaving State custody fromfoster care or the juvenile
justice system who are at great risk of failing to apply for
heal th coverage after they | eave State custody. A significant
nunber suggested that the regul ations provide that a State cannot
require a child to reapply for a separate child health programif
the child is screened potentially eligible for Medicaid, but

| ater determ ned ineligible for Medicaid. WMst suggested that
the separate child health program application should be suspended
or provisionally denied when a child is found to be potentially
eligible for Medicaid, pending a final Medicaid eligibility

det erm nati on.

O her comrenters found the distinction between joint and
separate applications confusing with respect to the screening
requi renents. The commenters requested clarification as to
whet her the procedures for use of joint applications also apply
to separate child health prograns.

Response: There are nmany policies and procedures that
States with separate child health prograns can adopt to ensure

that children do not “fall through the cracks.” Wen a child is
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identified through screening as potentially eligible for

Medi cai d, States nmay suspend, deny or provisionally deny the
separate child health application. Alternatively, if the State
has established a presunptive eligibility process for a separate
child health program the State may enroll an applicant in the
separate child health program pending the formal determ nation of
Medicaid eligibility, we have added a new section 8457.355 to
reflect this option. It should also be noted that we have
revised our policy to allows health coverage expenditures for
children during the presunptive eligibility period to be treated
as health coverage for targeted | owincone children whether or
not the child is ultimately found eligible for the separate child
health program as long as the State inplenents presunptive
eligibility in accordance wth section 1920A and section 435.1101
of this part. This preserves State flexibility to design
presunptive eligibility procedures and allows States that adopt
the presunptive eligibility option in accordance with section
435.1101 to no | onger be constrained by the 10 percent cap.

We al so have clarified the regul ations at 8457.350(f) (5)
(8457.350(e)(2) in the proposed regulations) to require that, if
a child screened potentially eligible for Medicaid is ultinately
determ ned not to be eligible for Medicaid, once the State agency
or contractor that determnes eligibility for the separate child

heal t h program has know edge of the Medicaid determ nation, the
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child s original application for the separate child health
program nust be reopened or reactivated and his/her eligibility
under the separate child health program determ ned w thout a new
application. W believe that nost States currently follow this
procedure to ensure that the screening process does not
i nproperly deny coverage under the separate child health program

As di scussed bel ow, we have al so added a rule directed to
the Medi caid agency that requires that agency to pronptly inform
the SCHI P agency or contractor when a child who has been screened
as potentially eligible for Medicaid is found ineligible for
Medi caid (see section 431.636 of this chapter).

We have clarified 8457.350(f) (1) (8457.350(e)(1) in the
proposed rules) to indicate that a State may suspend,
provi sionally deny or deny the application of a child screened
potentially eligible for Medicaid. (Note that to provisionally
deny an application is the sane as finding the child
provisionally ineligible for the separate child health program)
Putting the application into suspense for a reasonable period of
time before taking action on it would preserve the child s
initial application date and ensure foll owup on the part of the
State agency or contractor after the specified tine period had
el apsed or the agency or contractor |earned that the child has
been determ ned ineligible for Medicaid, whichever is sooner. |If

a State provisionally denies the application and the child is
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subsequently determ ned ineligible for Medicaid, the child' s
initial application would be reactivated as soon as the State
agency or contractor that determnes eligibility for the separate
child health program|earns of the denial of Mdicaid
eligibility. In either case, the famly would not need to
provi de any additional information (unless there has been a
change in circunstances that could affect eligibility).

In nost circunstances, no further action on the part of the
famly wll be necessary to reactivate or reopen the application
for the separate child health programfoll ow ng a denial of
Medicaid eligibility. For exanple, in States in which the State
Medi cai d agency also determnes eligibility for the separate
child health program no further action on the part of the famly
will be required. Simlarly, States that use a joint application
and that closely coordinate the eligibility determ nation process
(for exanple, through electronic transfers or by co-locating
eligibility workers) can ensure that Medicaid determ nations for
children identified as potentially Medicaid-eligible can be nmade
qui ckly and that the decision (and underlying information) can
al so be conveyed qui ckly back to the workers responsible for
determining eligibility for the separate program

We agree that the screening requirenents are the sane
whet her a joint application or separate applications are used,

al t hough the procedures States will need to adopt to neet these
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requirenments will vary depending on whether a joint application
is used. Therefore, we have del eted proposed 8457.350(b) to
elimnate confusion. All States, including those that use a
joint application, are required to neet the screening
requirenments in 8457. 350.

We have added a new subpar agraph 8457.350(f) to clarify the
State’s responsibilities for ensuring that the Mdicaid
application process for a child screened potentially eligible for
Medicaid is initiated and, if eligible, that the child is
enrolled in Medicaid, as required by section 2102(b)(3)(B) of the
Act .

In general, in States that use a joint application, the
State agency or contractor that conducts the screening shal
pronptly transmt the application and all relevant docunentation
to the appropriate Medicaid office or Medicaid staff to nmake the
Medicaid eligibility determ nation, in accordance with the
requi renments of 8431.636, a new provision which sets forth the
Medi cai d agency’s responsibilities with respect to the screen and
enroll requirenents of title XXI. Because the agency
adm ni stering the separate child health program may not be the
agency authorized to make Medicaid determinations in the State,
it 1s at the point when the joint application formis transmtted
to the Medicaid office fromthe separate programthat it becones

a Medicaid application. W have added the definition of “joint
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application” at 8457.301 to clarify this point and to facilitate
the processing of joint applications. Specifically, we define a
joint application as a formused to apply for a separate child
heal th programthat, when transmtted to the Medicaid agency
follow ng a screening that shows the child is potentially
eligible for Medicaid, my al so be used to apply for Medicaid.
We encourage States that use a separate application for a
separate child health programto design their applications so
that famlies can easily waive confidentiality under SCH P to
al l ow t he agency or contractor that conducts the screening to
transfer information to the Medicaid agency when a child has been
found potentially eligible for Medicai d.

In States which do not use a joint application for Medicaid
and separate child health prograns, the State agency or
contractor that conducts the screening shall (1) informthe
applicant that the child is potentially eligible for Medicaid;
(2) provide the applicant wwth a Medicaid application and offer
assi stance in conpleting the application, including providing
i nformati on about what, if any further information and/or
docunentation is needed to conplete the Medicaid application
process; and (3)pronptly transmt the application and all other
rel evant information, including the results of the screening
process, to the Medicaid agency for a final determ nation of

Medicaid eligibility, in accordance with 8431. 636.
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It should be noted that under nost circunstances, the term
“pronptly” neans that the entire process (including screening and
facilitation between SCH P and Medi caid) for determ ning
eligibility should be conpleted within the 45 day peri od.

However, we recognize that there are cases where the tim ng of
the process is beyond the control of the separate child health
program For exanple, if the process for determ ning Mdicaid
eligibility after a screen reveals that the famly’s income has
changed, making themeligible for the separate child health
program we understand that the need to transfer paperwork back
and forth between prograns can take additional tine beyond the 45
days.

Al ternatively, under 8457.350(f), the State can establish
ot her procedures to elimnate duplicative requests for
i nformati on and docunentati on and ensure that the applications
and all relevant docunents of children screened potentially
eligible for Medicaid are transmtted to the Medi caid agency or
staff and that, if eligible, such children are enrolled in
Medicaid in a tinely manner.

We al so have added a section 8457.353(a) to require that
States nonitor and establish a nmechanismto evaluate (1) the
process established in accordance with 8457.350 to ensure that
children who are screened potentially eligible for Medicaid apply

for and, if eligible, enroll in that programand (2) the process
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established to ensure that the applications for a separate
program of children who are screened potentially eligible, but
ultimately determ ned by the Medicaid agency not to be eligible,
for Medicaid are processed in accordance with 8457. 340 of this
subpart.

Data collection will need to be a part of any nechani sm
devel oped to effectively evaluate the screen and enroll process.
For exanple, States will need to collect data on the nunber and
percent of children applying for a separate child health program
who are screened potentially eligible for Medicaid; the nunber of
t hose screened potentially eligible for Medicaid who ultimtely
are determned to be eligible versus the nunber determ ned not to
be eligible for Medicaid; the nunber of those children ultimately
determined not to be eligible for Medicaid whose applications for
the separate child health program are processed; etc. These data
will help States and HCFA eval uate whet her the procedures States
adopt are acconplishing the goal of enrolling children in the
appropri ate program or whether nodifications are needed.

We have nodified the | anguage in 8457.350(f)(5)(ii) to
clarify that States nust determne or redetermne the eligibility
of achild initially screened eligible for Medicaid if the
child s circunstances change and under 8457.350(e) anot her
screeni ng shows that the child does not appear to be eligible for

Medi caid. W have added the phrase "does not appear to be” to
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reflect the fact that only the State Medi caid agency is
authorized to actually determne that a child is ineligible for
Medi caid. Contractors can only nake a determination as to the
i kelihood of the child s eligibility for purposes of proceeding
with the application for a separate child health program

Second, we have added a new subparagraph at
8457.350(f)(5)(i1i) to clarify that, in determ ning or
redetermning the eligibility for a separate child health program
of a child screened potentially eligible, but ultimtely
determi ned not eligible, for Medicaid, the child nmay not be
required to conplete a new application, although it may
suppl enent the information on the initial application to account
for any changes in the child s circunstances or other factors
that may affect eligibility.

W al so have added a new subsection 8457.350(h) to require
that States which have instituted a waiting list for the separate
child health program devel op procedures to ensure that the screen
and enroll procedures set forth in 8457. 350 have been conplied
with before a child is placed on the waiting list. This ensures
that children who are eligible for Medicaid are not placed on a
waiting list if a State has closed enrollnent for its separate
child health program These requirenents ensure that eligible
children are enrolled in the appropriate programw t hout del ay

and w t hout unnecessary paperwork barriers. At the sane tine,
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they give States anple | eeway to design the systemthat works
best for them No one systemis prescribed, but States will need
to nonitor and evaluate how well their systemis working, and
they will be held accountable for ensuring that the systemthey
have desi gned and i nplenented conplies with the statutory and
regul atory requirenents.

Comment: We received one coment that the regul ations
should clearly indicate that a State may cease accepting
applications for its separate child health program when
enrol l ment is closed.

Response: The State nmay stop accepting applications as one
met hod of adm nistering an enrollnment cap. If the State is using
a joint application, which is also an application for Medicaid,
then the State nust have provisions to assure that the Medicaid
eligibility determnation process is initiated, even if
enrollment in the separate child health program has been
suspended. If, after a State plan that does not authorize an
enrol l ment cap is approved by HCFA, the State opts to restrict
eligibility by discontinuing enrollnment, the State nust submt a
State plan anendnent in accordance with 88457.60 and 457.65 of
this final rule.

Comment: Two conmmenters suggested that the preanble
reiterate that a child who nust neet a spend down does not have

“ot her coverage” and may be eligible for the separate child
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heal t h program

Response: W have not required States to screen for
Medicaid eligibility under the nedically needy groups described
in section 1902(a)(10)(C of the Act because of the uncertainty
i nherent in determ ning whether and when a spend down has been
nmet. A child who is not yet “nedically needy” because he or she
has not yet net the spend down requirenents is not considered to
be eligible for Medicaid for purposes of the screening
requi renent. However, an individual who could be eligible for
Medi caid as nedically needy with a spend down has a right to
apply for Medicaid, and should be infornmed of the spend down
category. If a child is eligible without a spend down or if it
is determ ned that the spend down has been net, then the child
woul d be eligible for Medicaid and would not be eligible for the
separate child health program Information about the State’s
nmedi cal | y needy program nust be included in the information
provided to applicants for a separate child health program

Comment: I n response to our request for comments on the
extent of the Medicaid “stignma” problem and possible sol utions,
several commenters noted that poor coordination between separate
child health progranms and Medi cai d expansions contributes to the
stigmatization of Medicaid. One comrenter noted that many
wor ki ng people take pride in their achi evenents and posited that

they prefer to pay their own way rather than participate in what



HCFA- 2006- F 325

they perceive as a public assistance program This comrenter
felt that people’ s desire for self-reliance is not an attitude
that public policy can (or shoul d) change.

According to the cormenters, a programis nore likely to be
successful in insuring children if these attitudes are taken into
account. Two conmenters said that negative reactions to Medicaid
are due to its historic association with welfare; discourteous or
intrusive treatnent by workers; difficult application processes;
negati ve treatnent by providers; negative personal experiences
and those of friends and nei ghbors.

Several commenters suggested that the stigma can be
al l eviated by having a sinple, joint enrollnent process and
creating a seam ess environnent. One conmenter suggested that a
non-public entity be allowed to enroll children in Mdicaid.

Anot her recomended t hat HCFA encourage States to offer
applicants a choice of settings in which to be enrolled, because
reliance on a public nonopoly reinforces the stigm. Additiona
suggestions included giving both progranms one nane; adopting a
joint application; elimnating asset tests; encouragi ng
presunptive eligibility; expanding outreach and enroll nent sites;
elimnating face-to-face requirenents; and offering a single
application site. One comenter also reconmended that HCFA
continue to research best practices and pronote them

One commenter suggested that ensuring that providers in both
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prograns are paid adequately and that provider networks in both
prograns provide convenient access to high quality services is a
critical step as well. W received one suggestion that HCFA
assess the barriers to Medicaid enrollnent in each State and
devel op and inplenent a State-specific plan to address and renove
such barriers. Several comenters asserted that the situation is
difficult to resolve given the current statutory requirenents and
suggested that HCFA fund a study and nmake suggestions for

| egi sl ati ve changes.

Response: W appreciate the responses on the stigna issue
and have incorporated nany of themin our guidance and
suggestions to the States. W w Il continue to research and
pronote best practices and note that many States have
successfully elimnated or greatly limted the welfare stigna
whi ch sonetinmes is associated with Medicaid and have converted
Medicaid to a programthat operates as, and is perceived to be, a
heal t h i nsurance program

W encourage States to continue to sinplify their processes
and elimnate barriers to facilitate enroll nent and retention
anong eligible individuals. W also encourage States to enpl oy
outreach efforts geared toward changi ng the perception that
Medicaid is “welfare.” W urge States to nake clear in all their
i nformati onal materials about the TANF cash assi stance program

that coverage under Medicaid or a separate child health program
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is not linked to TANF eligibility or enrollnment and that, whether
or not famlies apply for or receive TANF assi stance, they are
encouraged to apply for Medicaid and any separate child health
program

8. Facilitating Medicaid enroll nent(8457.360).

Under section 2102(b)(3)(B) of the Act, States are required
to ensure that children found through the screening process
descri bed above to be eligible for Medicaid apply for and are
actually enrolled in Medicaid. W proposed in 8457.360(a) that
the State plan nust describe the reasonable procedures to be
adopted to ensure that children found through the screening to be
potentially eligible for Medicaid actually apply for and are
enrolled in Medicaid, if eligible. Under proposed 8457.360(b),
States nust establish a process to initiate the Medicaid
enrol | ment process for potentially Medicaid eligible children and
several options for States are provided.

We al so proposed to require at 8457.360(c) that a State
ensure that famlies have an opportunity to nmake an inforned
deci si on about whether to conplete the Medicaid application
process by providing full and conplete information, in witing,
about (1) the State’s Medicaid program including the benefits
covered and restrictions on cost-sharing; and (2) the effect on
eligibility for coverage under the separate child health program

of neither applying for Medicaid nor conpleting the Medicaid
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application process.

Comment: We received one comment that States should not be
required to “ensure” that children enroll in Medicaid because
States cannot dictate to famlies, but can only assist them

Response: The statute specifically requires that States
“ensure” that children are enrolled. It is correct that a famly
cannot be forced to apply for Medicaid and that States cannot
ultimately “ensure” that an eligible child is enrolled. However,
it is the responsibility of the State to renove barriers to
enrol | ment, adopt procedures that pronote enrollnment of eligible
children, and ensure that the famly understands the benefits of
Medi cai d and the consequences of not applying for Medicaid.

Comment: We received a nunber of conments pertaining to the
I nformati on about Medicaid which nust be provided to famlies.
One commenter stated that it was not reasonable to expect States
to “ensure” that a famly' s decision not to apply for Medicaid is
an infornmed decision and that this could lead to costly
litigation over whether the State has taken sufficient neasures.
A significant nunber of comenters were concerned that States
woul d be required to provide “reans” of in-depth information
about Medicaid and comented that general information ordinarily
provided to any famly interested in applying for Medicaid shoul d
be sufficient. Finally, one comenter recomended that

i nformati on about the benefits of Medicaid be provided to
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adol escents in a format and | anguage that can be easily
understood by the both the adol escent and the famly.

Response: Sufficient information nust be provided to
famlies to enable themto make an inforned deci sion about
conpl eting an application for Medicaid. W agree that
i nformati on about Medicaid eligibility and the benefits of
Medi caid should also be in a format that adol escents can
understand as appropriate. W also note that the provision of
information to famlies under proposed 8457.360(c), section
8457.350(g) of the final rule, only applies for States that use a
separate application for their separate child health plan and
those using a joint application which permts famlies to check a
box on the application to elect not to apply for Medicaid.

In some cases, the general information provided ordinarily
to any famly interested in applying for Medicaid nay provide
sufficient information about Medicaid itself for these purposes.
However, the State nust also informthe famly about the effect
on eligibility for the separate child health programif the
famly chooses not to apply for Medicaid or not to conplete the
Medi cai d application process, as many famlies wll not realize
that they do not have a choice between prograns.

W have reconsidered the use of the term “ensure” because we
agree that States cannot “ensure” that a decision is an inforned

one, no matter how much or how understandabl e the avail abl e
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information. States can only nmake the information available in
an accessible way. W have revised the regul ation at new

8457. 350(g) (proposed 8457.360(c)) to require that States
provide sufficient information to enable the famly to nmake an
I nformed deci si on.

Comment: One conmmenter suggested that, because Medicaid
eligibility my result in automatic referral to CSE, States
should informfamlies applying for the separate child health
program about the rights and responsibilities associated with
bei ng found eligible for Medicaid, including the assignnent of
nmedi cal support rights and the right to claiman exenption from
the cooperation requirenents. The commenter is concerned that a
not her applying for SCH P, where there is no need for contact
wi th the noncustodial parent, may not nention that she has been
subj ect to donestic abuse at the tinme of applying, and m ght be
automatically referred to CSE when there is good cause for not
bei ng referred.

Response: A Medicaid application for a child should not
result in areferral to the CSE agency absent the cooperation of
a parent. W agree that whenever a Medicaid or separate child
heal th program application is filed, the famly should be
I nformed about the services offered by the CSE, its opportunity
to take advantage of these services, and whet her additiona

information will be required. Cooperation with establishing
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paternity and pursui ng nedi cal support is not a condition of a
child s eligibility for Medicaid. Parents can be asked whet her
they would |ike to pursue nedical support through CSE, but a
cooperation in obtaining CSE cannot be required as a condition of
achilds eligibility for Medicaid. |If a parent also is applying
for Medicaid, the parent should be infornmed of the acceptable
reasons for refusing to cooperate and of the distinct
consequences for the parent’s and child s eligibility of not
cooperating if none of the acceptabl e reasons applies.

Comment: One conmmenter noted that States should be given
flexibility in the areas of application and enroll nent. Another
commented that the proposed regul ations are overly prescriptive
and exceed statutory authority by requiring States and SCHI P
applicants to go through a tedious and admnistratively difficult
process of obtaining a witten waiver from applicants stating
they do not wish to apply for Medicaid or conplete a Medicaid
application as required in proposed 8457.360(c).

Response: As discussed in the responses to several comments
bel ow, States have a great deal of flexibility in the areas of
application and enrollnent. There is no requirenent that SCH P
prograns ask famlies for a waiver; in fact, under title XX,
States do not have the option of enrolling children in the
separate programif a Medicaid screen indicated the child nay be

eligible for Medicaid, even if a famly waived their right to
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apply for Medicaid. States nust informfamlies about the
consequences for the child s coverage of not applying for

Medi cai d and devel op systens to facilitate seam ess enroll nent in
Medi caid for eligible children pursuant to 8457.350. Under

8457. 350(f) (1), the State could suspend the child s application
for the separate programunless or until a conpleted Medicaid
application for that child is denied. This would preserve the
child s initial application date and ensure follow up on the part
of the State SCH P agency after the specified tinme period had

el apsed.

Alternatively, a State nay deny, or provisionally deny, the
separate child health program application. As discussed earlier,
if a State provisionally denies the application and the child is
subsequently determ ned ineligible for Medicaid, the child' s
initial separate child health program application should be
reactivated as soon as the SCH P agency | earns of the denial of
Medicaid eligibility. The famly would not need to provide any
addi tional information (unless there has been a change in
ci rcunstances that could affect eligibility). If the child
chooses not to apply for Medicaid, the denial or provisiona
deni al under a separate child health programw ||l stand (unless
the child s circunstances change and a new screen shows that the
child no | onger appears potentially eligible for Medicaid).

Comment: Several commenters were concerned that the
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application process for Medicaid would be a barrier to enroll nent
in a separate child health program Sone expressed concern that
the proposed rule would fail to prevent States from using
unnecessary adm ni strative barriers and hostile or adversari al
treatnent by Medicaid eligibility workers as a neans of

di scouraging famlies fromsuccessfully conpleting a Medicaid
application and one urged HCFA to prevent States fromrequiring
that applicants screened potentially Medicaid-eligible go through
conplicated, tinme-consum ng and deneani ng processes. Two
recommended that HCFA prohibit States from nmaking the process for
applying for Medicaid nore burdensone, onerous or tine-consum ng
than the process for applying for a separate child health
program A few urged that the screen and enroll requirenents be
enforced, nonitored, and evaluated to ensure that all children
eligible for Medicaid are reached. One of the commenters urged
HCFA to set high standards to ensure that States actually enrol
screened children in Medicaid.

Response: Section 2102(b)(3)(B) of the Act requires States
to describe in their State plan their procedures for ensuring
that children screened potentially eligible for nedical
assi stance under the State Medicaid plan under title XIX are
enrolled in Medicaid. W have inplenented that statutory
provi sion at 8457.350(a)(1). A sinple referral to the Mdicaid

agency is not enough to neet this requirenent. |In 8457.350, we
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require that States take reasonable action to facilitate the
Medi cai d application process and to pronote enrol |l nent of
eligible children into Mdicaid.

We do not have the statutory authority to require any
particul ar application process, or that the Medicaid application
process be no nore difficult than the application procedures for
separate child health prograns. However, we appreciate the
comrenters’ concerns and encourage States to exam ne their
adm ni strative systens and to sinplify and mnimze barriers in
their application and enrol |l nent processes for both Medicaid and
separate child health prograns to the extent possible. W are
pl eased that nost States are noving in this direction and wl|
continue to provide technical assistance on this nmatter as
needed.

G ven Congressional concern that title XXI funds not be used
to suppl ant existing health i nsurance coverage, ensuring
conpliance with the screen and enroll requirenents of title XX
is a high priority for HCFA and wll be strictly nonitored,
eval uated, and enforced. As previously discussed, we have added
a new 8457.353(a) to require States to nonitor and establish a
nmechani smto evaluate the processes adopted by the State to
I npl enment the screen and enroll provisions of 8457. 350.

Comment: Two conmenters reconmmended that States be required

to send a notice after an initial screen finds potential Mdicaid
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eligibility.

Response: The State needs to provide witten notice of any
determination of eligibility under 8457.340(d). |If the State
determines that an applicant is ineligible for coverage under its
separate child health program the State nust provide witten
notice of that determ nation. |In addition, under 8457.350(g) the
State nmust provide famlies with information to enable themto
make an i nfornmed deci sion about applying for Medicaid;, and under
8457.350(f)(3), if a State does not use a joint application for
Medicaid and its separate child health program applicants that
are screened potentially Medicaid-eligible nust be given notice
that they have been found potentially eligible for Medicaid, and
be offered assistance in conpleting a Medicaid application (if
necessary), and provided information about what is required to
conpl ete the Medicaid application process.

Comment: W received two comments related to the effective
date of an application. One commenter requested that the
regul ations clarify that if a joint application is used, the date
of the application for a separate child health programis al so
the date of application for Medicaid. One commenter believed
that if an application for the separate child health programis
deni ed, the State nust provide notice to the applicant and nust
al so continue to process the Medicaid application within the

45-day tinme frane.
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Response: If a State uses a joint application for Mdicaid
and its separate child health program the date of application
for Medicaid may or nmay not be the sanme as the date of
application for the separate program As indicated earlier, this
IS because the State agency that determnes eligibility for
Medi caid may not be the sane entity that determines eligibility
for the separate program |n sone cases, it may not be
reasonabl e to hold the Medicaid agency responsible for
determining eligibility wwthin 45 days when it could not have
initiated the determ nation process until the application was
transmtted fromthe entity admnistering the separate child
heal t h program

The SCHIP entity’'s responsibility in this case is to
pronptly transmt the application to the Medicaid agency
I medi ately follow ng the screen. Under nost circunstances, the
term “pronptly” means that the entire process (including
screening and facilitation between the separate child health
program and Medi caid) should be conpleted within 45 days.

However, we recogni ze that there are al so circunstances where the
timng of the process is beyond the control of the separate child
heal t h program and the separate child health program For
exanple, if the process for determning Medicaid eligibility
after a screen reveals that the child s famly inconme has

changed, making themeligible for the separate child health
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program we understand that the transfer back and forth between
prograns can take additional tine.

If a State uses separate applications for its separate child
heal t h program and Medi caid, States can but are not required to
establish the date the separate application was filed as the
effective date of filing for Medicaid. States have flexibility
under the Medicaid programto establish the effective date of a
Medi cai d application. The regulations at 8431.636 of this
chapter do require that the SCH P agency and the Mdi cai d agency
coordinate to design and inplenent procedures that are devel oped
to coordinate eligibility to ensure that eligible children are
enrolled in the appropriate programin a tinely manner.

Comment: Two conmmenters recommended that the regul ations
require that, even if a separate application is used for the
separate child health program the application formand any
supporting verification nust be transmtted to the appropriate
Medi caid office for processing without further action by the
applicant to initiate a Medicaid application. One conmenter
recommended that if an applicant is required to take any
additional steps in order to apply for Medicaid, that the
Medi caid agency informthe famly of the steps it nust take.

Response: As di scussed above, under 8457.350(f)(3), States
that use a separate application nust provide an applicant

screened potentially eligible for Medicaid with a Mdi caid
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application; offer assistance in conpleting the application,
i ncludi ng providing information about any additional information
or docunentation needed to conplete the Medicaid application
process; and send information and all relevant docunentation
obt ai ned t hrough the screening process to the appropriate
Medi caid office or to Medicaid staff, to begin the Medicaid
application process. An application for Medicaid wiuld then be
processed in accordance with Medicaid rules and regul ati ons.
Docunent ati on (or photocopies) nust be forwarded to the Medicaid
agency along with other information wherever feasible. The
famly cannot be required to repeat information or provide
docunent ati on nore than once. However, a separate child health
application is not an application for Medicaid unless the State
allows it to be used as such. Sonme States do use the separate
child health program application as the Medicaid application when
a child is screened as potentially eligible for Medicaid. This
practice relieves the famly and the State of the need to
conpl ete and review anot her application form

As part of neeting their obligations under section
2102(b)(3)(B) of the Act, States nust adopt reasonabl e procedures
to ensure that a Medicaid application for children screened
potentially eligible for Medicaid is conpleted and processed
(provided that the famly has not indicated that it does not w sh

to apply for Medicaid for the child). The obligations of the
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Medi cai d agency in neeting this requirenent are set forth in
8431. 636 and di scussed further in subpart Mof this preanble,
“Expanded coverage of children under Medicaid and Medicaid
coordi nation.”

Comment: A nunber of commenters suggested that the
procedures in the regulations for facilitating Medicaid
enrol | ment should specifically require that application
assi stance include bilingual workers, translators and | anguage
appropriate material or that the requirenents of title VI and the
ADA shoul d be explained in the preanble. One comenter
recommended that this include exanples of how States and
contracted entities can conply with these requirenents.

Response: As required by 8457.130, the State plan nust
I ncl ude an assurance that the State will conply with al
applicable civil rights requirenents. |In addition, 8457.110
requires that States provide to potential applicants, applicants
and enrollees information about the programthat is
|l inguistically appropriate and easily understood. Such materials
and services, as well as conpliance with the ADA, are required
and inportant if States are to effectively reach and enroll al
groups of eligible children. W elected not to explain in detai
all applicable civil rights requirenments identified under
8457.130. However, interested parties can obtain additiona

I nformati on on these requirenments by contacting the U S. Health
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and Human Services’ Ofice for Gvil R ghts.
9. Application for and enrollnment in a separate child health
program 8457. 340 (proposed 8457.361).

Because we believe that the provisions of this section are
closely related to those contained in proposed 457.340, in this
final rule, we have incorporated the provisions of these two
sections in the final regulation at 8457.340. However, we wl|
respond to coments to proposed 8457. 361 here.

In this section, we proposed to require that States afford
i ndi vidual s a reasonabl e opportunity to conplete the application
process and offer assistance in understandi ng and conpl eting
applications and in obtaining any required docunentation.
Furthernore, we proposed to require that States inform
applicants, in witing and orally if appropriate, about the
eligibility requirenents and their rights and responsibilities
under the program

W noted in the preanble to the proposed rule that, although
not specifically addressed in statute, a State may choose to
provide a period of presunptive eligibility during which services
are provided, although actual eligibility has not been
est abl i shed.

We proposed that the State nust send each applicant a
witten notice of the decision on the child health application

and that the State agency nust establish tinme standards, not to
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exceed forty-five cal endar days, for determning eligibility and
i nformthe applicant of those standards. In applying the tine
standards, the State nust count each cal endar day fromthe day of
application to the day the agency nails witten notice of its
decision to the applicant. W also proposed that the State
agency nust determne eligibility within the State-established
st andards except in unusual circunstances and that the State nust
specify in the State plan the nethod for determ ning the
effective date of eligibility for a separate child health
progr am

In addition to the changes made in response to the comments
di scussed bel ow, we have nodified the | anguage in 8457.361(c)
(8457.340(d) in this final regulation) to clarify that States
must notify famlies whenever a decision affecting a child s
eligibility is made -- whether the decision involves denial,
term nation or suspension of eligibility. 1In the case of a
termnation or suspension of eligibility, the State nust provide
sufficient notice, in accordance wth 8457.1180, to enable the
child s parent or caretaker to take any appropriate actions that
may be required to all ow coverage of the child to continue
W thout interruption. This clarification has been added in
response to comments in order to ensure that children do not
experi ence an unnecessary break in coverage because they have

reached the end of an enroll nent period.
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Comment: Several commenters stated that HCFA should require
States to notify the public of the priority standards, if any,
for enrollment; informindividuals of their status on any waiting
list; and maintain sufficient records to docunent that favoritism
or discrimnation does not occur in selecting individuals for
enrol | ment.

Response: As discussed in the preanble to 8457. 305, above,
iIf a State plans to institute a waiting list or otherwse limt
enrollment, it nmust include in its State plan a description of
how the waiting list will be adm nistered, including criteria for
how priority on the list will be determned. In addition,
8457.110 requires States to informapplicants about their status
on a waiting list.

Comment: We received several coments on the proposed
requi renent that a State determne eligibility under a separate
child health programw thin 45 days. One comenter stated that
the date of the application should not be the begi nning of the 45
day period but rather the date that the application is received
in the separate child health programeligibility office as there
could be a delay for nmailed-in applications. Another comrented
that the 45-day requirenent does not take into account delays in
obt ai ni ng necessary verifications fromthird parties such as
enpl oyers or insurers. They suggested adding “or other party

with informati on needed to verify the application [delays...]” or
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just requiring States to determne eligibility in a tinely
manner. A third supported establishing a 45-day tine limt and
prohibiting the use of tine standards as a waiting period, but
recommended that the regul ati ons provide nore specificity
regardi ng when notice of rights and responsibilities nust be
given and a notice of decision provided. Another comenter felt
that the 45-day requirenent should be renoved, that mrroring
Medi caid i s burdensone and costly, and allowng mail-in and drop-
of f applications may nean it will take |longer to reach people to
get all the necessary information.

Response: W have not changed the requirenent in
8457. 340(c) (proposed 8457.361(d)) that States nust determ ne
eligibility for a separate child health programw thin 45
cal endar days (or less if the State has established a shorter
period) from the date the application is filed. W have,
however, clarified 8457.340(c)(2) (8457.361(d) in proposed rule)
to require that States determne eligibility and i ssue a notice
of decision pronptly, but in any event not to exceed the tine
standards established by the State. This is consistent with the
requi renment that child health assistance be provided in an
efficient manner, and that the 45-day period -- or other tine
period specified by the State -- nay not be used as a waiting
period. States have flexibility in deciding when an application

is considered fil ed.
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We agree that States should not be held responsible for
del ays caused by third parties beyond the State’s control and
have accommobdated that concern in 8457.340(c)(2). W also have
revi sed 8457.340(b) to specify that the notice of rights and
responsi bilities nmust be provided at the tinme of application.
This ensures that famlies have the information they may need to
proceed with the application process and successfully enrol
their child.

Comment: We received two comments objecting to the
requi renment in 8457.340(a) that States assist famlies in
obt ai ni ng docunentation. They commented that States are not in a
position to do this and that the requirenent has the potentia
for enornous adm nistrative burden.

Response: W will not be renoving the phrase fromthe
regul ation, but will offer clarification related to this
provision as we think the coomenter may have misinterpreted the
proposed rule. W expect that, in offering application
assi stance, the State or contractor for the separate child health
programw || provide assistance to applicants in understandi ng
what docunentation is needed to conplete their applications and,
to the extent possible, will assist applicants in determ ning
where they m ght obtain the needed information. For exanple, if
the State’ s application process requires verification of incone

and the applicant does not understand how they can prove their
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i ncone, we woul d expect the State or the individual providing
application assistance to be able to informthe famly of the
type of docunentation (e.g., pay stubs or W2 forns) needed and
where the applicant m ght be able to obtain that information
(e.g., fromtheir enployer). W do not expect a State to
literally performthe task of obtaining the docunentation for the
applicant, unless it so chooses or the docunent is readily
available to it, and agree with the comenters that such a

requi renment would be adm nistratively burdensone. Mst States
have produced application materials and program brochures and
operate tel ephone help lines that provide the type of assistance
requi red by the regul ation.

10. Eligibility and incone verification (8457.360).

In this final regulation, we have noved two provisions of
proposed 8457.970, concerning eligibility and incone
verification, to new 8457.360. In proposed 8457.970, we proposed
to require that States have in place procedures designed to
ensure the integrity of the eligibility determ nation process,
and to abide by verification and docunentation requirenents
applicable to separate child health prograns under other Federa
| aws and regul ati ons.

We proposed that States have flexibility to determ ne these
docunentation and verification requirenents. |In the preanble, we

encouraged States to adopt procedures that ensure accountability
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while permtting self-declaration to mnimze barriers in the
application and enrol |l nent process.

We al so noted at 8457.970(c) that States with separate child
heal t h prograns may choose to use the Medicaid i ncone and
eligibility verification system (IEVS) for incone and resources,
al t hough they are not required to do so.

Finally, in 8457.970(d) we proposed to allow States to
termnate the eligibility of an enrollee for “good cause” (in
addition to termnating eligibility because the enrollee no
| onger neets the eligibility requirenents) -- e.g., providing
false information affecting eligibility. Under the proposed
regul ations, the State would have to give such enrollees witten
notice setting forth the reasons for termnation and providing a
reasonabl e opportunity to appeal, consistent with the
requi renents of proposed 8457.985.

Note that, in this final regulation, we have elim nated any
specific reference to incone verification systens, as incone
requi renents are but one of a nunber of requirenents for
eligibility under a separate child health program

Comment: One conmenter expressed support for the
flexibility HCFA gives States for verifying eligibility and
I ncome. Another recommended requiring that States’ eligibility
and i nconme verification processes be designed to mnimze

barriers to and facilitate enroll nment, and that the regul ations
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explicitly provide that States may use self-declaration of incone
and assets. A third suggested that HCFA should include a
description of the opportunity that States have to use innovative
quality control projects to ensure that allowing famlies to

sel f-decl are i ncone does not increase the rate of erroneous
enrol | ment.

Response: W appreciate the support for the flexibility
afforded to States and encourage States to adopt eligibility and
I ncome verification procedures that do not create barriers to
enrollment. At the sanme tine, States nust have effective nethods
to ensure that SCH P funds are spent on coverage for eligible
children. W note that States can use their discretion in
est abl i shing reasonabl e verification nmechani sns and have i ncl uded
this in the regulation text at 8457.360(b). W al so encourage
the creation of innovative projects to pronote programintegrity.

As stated in the preanble to the proposed rule, we also
encourage States to develop eligibility verification systens
usi ng self-declaration or affirmation, and have decided to
include this in the regulation text at 8457.360(b), to elimnate
any question about the rule. States may use the existing | EVS
systemto verify incone, as long as the information was provi ded
voluntarily. Wile States may ask for voluntary discl osure of
Soci al Security nunbers, disclosure of such infornmation cannot be

made a condition of eligibility. States may use existing | EVS
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systens to verify inconme, as long as the informati on was provided
voluntarily. W note that the integrity of a systemwhich relies
on self-declaration can be ensured through a variety of

techni ques. For exanple, a State could conduct a random post -
eligibility check, requiring sone applicants to provide
docunentation, or it could run conputer natches of information
provi ded by applicants against infornation available to the State
t hrough ot her sources.

Finally, we have del eted proposed 8457.970(a)(2) (requiring
conpliance with the verification and docunentati on requirenents
applicable to separate child health prograns under other Federa
| aws and regul ati ons) because it does not provide meani ngf ul
gui dance to States on what they can and cannot do in designing
their verification systens. |If the system proposed viol ates
ot her Federal |laws or regulations, we will work with the State to
bring its systeminto conpliance.

Comment: One conmenter noted his concern that the
regul ati on authorizes States to term nate coverage of children
for m sconduct of a parent/caretaker and suggested that HCFA
revise the definition of “good cause” to be nore limting. This
commenter also noted his concern that the reference in proposed
paragraph (d) to term nation for good cause is troubling. The
exanpl e of good cause as reporting false infornmation on the

application formdoes not seemto be good cause for a child
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| osing benefits if the fal se statenent does not affect the
child s eligibility. The commenter stated that this kind of
standard is highly subjective and susceptible to abuse given the
| arge anobunt of discretion States already have in adm nistering
their plans.

Response: W agree with the commenter’s concern and have
del et ed the good cause provisions fromthe regul ation text
accordingly. Children should not lose eligibility, as Iong as
they nmeet the eligibility standards under the approved State plan
and consistent wth title XXI requirenments. Further discussion
of these issues can be found in Subpart K
11. Review of Adverse Decisions (8457.365).

Finally, we proposed in the NPRMto require that States
provi de enrollees in separate child health prograns wth an
opportunity to file grievances and appeal s for denial,
suspension, or termnation of eligibility in accordance with
8457.985. In an effort to consolidate all provisions relating to
revi ew processes in new subpart K, we have renoved proposed
8457.365. Comments on proposed 8457. 365, are addressed in ful

i n Subpart K -- Applicant and Enrollee Protections.



